Review of National
Implementing
Legislation

The Departments of Commerce, State, and Justigter this summer and will be linked to the Department
and the staff of the United States Securities and Exchan§€ommerce’s website when available.
Commission (SEC) have reviewed the implementing leg- Our methodology for analyzing implementing leg-
islation of the following twenty countries: Australiajslation was to compare it with the requirements of the
Austria, Belgium, Bulgaria, Canada, the Czech Repubenvention. We looked first at whether the legislation
lic, Finland, Germany, Greece, Hungary, Japan, Koreantains provisions implementing the basic statement of
Mexico, Iceland, Norway, the Slovak Republic, Spaithe offense, set forth in Article 1 of the Convention, which
Sweden, Switzerland, and the United Kingdom. Legisbligates the country to criminalize the bribery of for-
lative reviews of eleven of these countries appearedeign public officials. We also looked closely at the defi-
last year's report; they have been revised and updateditisns of the offeror and offeree of the bribe, to ensure
necessary. In addition to these reviews, this chapter alsat transactions within the scope of the Convention are
provides a summary of the 1998 amendments madettequately covered, pursuant to Article 1 of the Conven-
the Foreign Corrupt Practices Act (FCPA) to implemetion. Article 1 requires each party to criminalize the brib-
the OECD Convention. ery of foreign public officials by “any person.” Article

The views contained in this chapter are those of thel defines “foreign public official” as: any person hold-
U.S. government agencies and staff mentioned above argl a legislative, administrative, or judicial office,
not necessarily those of the Working Group on Bribemyhether they are appointed or elected; any person exer-
the body at the Organization for Economic Cooperatioising a public function; and any official or agent of a
and Development that is reviewing the implementimaublic international organization. We then examined the
legislation of the signatories to the Convention in theanner and extent to which the country will exercise its
OECD monitoring process. Information for the reviewsirisdiction in enforcing its law, in accordance with Ar-
in this chapter was obtained from implementing legislaele 4 of the Convention.
tion and related laws of the countries listed above, re- We have paid special attention to the penalties im-
porting from U.S. embassies, private sector commemnissed for the offense of bribery of foreign public offi-
publications, nongovernmental organizations, and ottogils, which Article 3 of the Convention states must be
public sources. The Working Group’s assessment “effective, proportionate, and dissuasive.” Where pos-
implementing legislation is expected to be made pubsible, we have examined other issues, such as bribery as
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a predicate offense to money laundering (Article 7), pronited Kingdom, have implementing or pre-existing leg-
visions on books and records (Article 8), mutual legslation that we believe falls short of the Convention’s
assistance and extradition (Articles 9 and 10), and coequirements. We have called upon these two countries

spiracy, attempt, and authorization (Article 1.2). in particular, since they are key exporters and influential
Drawing from this methodology, each country re@ECD members, to act expeditiously to bring their imple-
view follows the same format: menting legislation into conformity with the Convention.
* Basic statement of the offense. The following concerns are especially noteworthy and
* Jurisdictional principles. will require further examination as we progress to the
» Coverage of payor/offeror. enforcement stage of the monitoring process of the
» Coverage of payee/offeree. Convention:
* Penalties. * Deficiencies in Japan’s Implementatiodapan’s
» Books and records provisions. implementing legislation raises several issues. For ex-
* Money laundering. ample, the Japanese legislation contains a “main office”
 Extradition/mutual legal assistance. exception, which provides that the legislation will not
» Complicity (including incitement, aiding and abetapply where the person who pays a bribe to a foreign
ting, or authorization), attempt, conspiracy. public official is employed by a company whose “main

Analyzing a party’s implementing legislation is affice” is in the corrupt foreign official’s country. Thus,
complex undertaking that requires an understandingaolapanese national employed by a foreign company may
not only the party’s new laws implementing the Convenet be prosecuted for the bribery of an official of that
tion but also the existing body of legislation relevant tmmpany’s home country even if the bribe is offered or
bribery and corruption. Convention implementation dipaid in Japan. We believe that this exception is a sub-
fers markedly among the parties depending on their gtantial loophole in the Japanese implementing legisla-
dividual legal systems. Some parties enacted sepataiB. Also, we believe that given the large size of Japa-
new legislation, whereas others amended existing domesse companies and the high value of many international
tic antibribery provisions of their laws. We have takemansactions, a maximum fine equivalent to approxi-
into consideration throughout the review process that tin@tely $2.8 million does not provide “effective, propor-
Convention seeks to assure functional equivalence amtnogate, and dissuasive” penalities for legal persons. In
the measures taken to sanction bribery, without requaddition, there are serious questions concerning Japan’s
ing absolute uniformity or changes in fundamental priability to confiscate the proceeds of bribery.
ciples of a party’s legal system. * Deficiencies in the U.K!s Implementatidfor the

We are continuing to review information on relevadnited Kingdom, existing corruption laws do not explic-
legislation and to monitor the signatories’ implementély address bribery of foreign public officials and their
tion of the Convention, independently, as well as withadequacy for implementing the requirements of the Con-
the OECD Working Group on Bribery. Further analysigention is not, even in the views of British legal com-
of implementing legislation and related laws is requiredentators, certain. The U.K. is expected to enact new
for us to have a thorough understanding of how eaahticorruption legislation, but passage of the new legis-
country is attempting to fulfill its obligations to meet thiation appears unlikely before the May 2001 elections.
Convention’s standards for criminalizing the bribery of ¢ Nationality Jurisdiction Canada, the U.K., and
foreign public officials. Completing this analysis remain¥apan have declined to extend nationality jurisdiction
a high priority of the U.S. government agencies respdn-offenses committed under their laws implementing
sible for monitoring implementation of the Conventiorthe Convention, although their legal systems do pro-

vide for nationality jurisdiction over other offenses.
|

. . . Further, some countries, including, Austria, Belgium,
Concerns About Implementing Legislation  5n4 Finland, while asserting nationality jurisdiction,

Based on information currently available, we are gemake it contingent upon the principles of dual crimi-
erally encouraged by the efforts of other parties to impleality or reciprocity, thus requiring that the laws of the
ment the Convention. However, for a number of couoeuntry whose official is bribed or a third country where
tries, we have concerns about how requirements h#éve bribe is paid also prohibit bribery of foreign offi-
been addressed and, in some cases, the absence oftsgde- These requirements will significantly limit the
cific legislative provisions to fulfill obligations under theability of these parties to prosecute bribery of foreign
Convention. Several countries, including Japan and thiicials.
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« Liability of Legal PersondMany countries, includ- vention. The analysis will be useful for our participation
ing Austria, Bulgaria, the Czech Republic, Hungary, tte the Working Group on Bribery and our dialogue with
Slovak Republic, Switzerland, and Spain, have not pgignatories on promoting effective implementation of the
vided for effective, proportionate, and dissuasive crimGonvention.
nal or noncriminal sanctions for legal persons. Austri
Bulgaria, the Czech Republic, Hungary, the Slovak Re~
public, and Switzerland have indicated that they are ymmary of Amendments to the FCPA
the process of amending their legislation in this respect. Through the FCPA, the United States declared its

» Differing Standards for Bribery of EU Officiald policy that American companies and companies traded
number of European Union member countries implen U.S. stock exchanges should act ethically in bidding
mented the Convention in conjunction with various Efdr foreign contracts and should act in accordance with
anticorruption instruments. The implementing legisldhe U.S. policy of encouraging the development of demo-
tion of some of these countries contains several defiaratic institutions and honest, transparent business prac-
tions of the term foreign public official, or different jutices. Since 1977, the FCPA has required issuers and U.S.
risdictional requirements, depending on whether or nwitionals and companies to refrain from offering, promis-
the foreign official is an official of an EU country or aring, authorizing, or making an unlawful payment to pub-
EU institution or another foreign public official. We havéc officials, political parties, party officials, or candidates
concerns that this may lead to different penalties or dor political office, directly or through others, for the pur-
even application of a country’s jurisdiction over bribgsose of causing that person to make a decision or take an
to EU officials vis-a-vis bribes to other foreign publi@ction, or refrain from taking an action, or to use his influ-
officials. ence, for the purpose of obtaining or retaining business.

* Limited Statutes of Limitation§everal countries, The International Anti-Bribery and Fair Competition
such as Japan, Norway, Iceland, and Hungary, have shat- of 1998 (IAFCA) amended the FCPA to implement
utes of limitations periods that are three years or less. e OECD Convention. First, the FCPA formerly criminal-
are concerned that such short statutes of limitations niegd payments made to influence any decision of a for-
not fulfill the Convention requirement that statutes of limeign public official or to induce him to do or omit to do
tations be sufficiently long so as to provide an adequatgy act in order to obtain or to retain business. The IAFCA
period of time for investigation and prosecution. amended the FCPA to include payments made to secure

» Definition of Foreign Public Officialln some coun- “any improper advantage,” the language used in Article
tries, such as Mexico, the implementing legislation pri-1 of the OECD Convention.
vides for a definition of foreign public official based on  Second, the Convention calls on parties to cover “any
“applicable law.” This is a concern as it could mean thaérson.” The FCPA prior to the passage of the IAFCA
the definition would depend on the law of the foreign coucevered only issuers with securities registered under the
try where the offense occurred, instead of the autonomad984 Securities Exchange Act and “domestic concerns.”
definition in the Convention. The IAFCA expanded the FCPA's coverage to include

* Inappropriate Defense§everal Eastern Europearall foreign persons who commit an act in furtherance of
countries, such as the Czech Republic, the Slovak fee offer, promise to pay, payment, or authorization of
public, and Bulgaria, have included a defense in th#ie offer, promise, or payment of a foreign bribe while
implementing legislation that exempts an individual from the United States.
prosecution or the imposition of sanctions if the bribe is Third, the Convention includes officials of public
solicited, the individual pays or agrees to pay the bribeternational organizations within the definition of “pub-
and thereafter the individual voluntarily and immediatelic official.” Accordingly, the IAFCA similarly expanded
reports the bribe or promise to pay a bribe to the authdhie FCPA's definition of public officials to include offi-
ties. Although there may be a rationale for permittir@als of such organizations. Public international organi-
such a defense for domestic acts of bribery, the U.S. bations are defined by reference to those organizations
lieves this defense is inappropriate for instances adsignated by executive order pursuant to the Interna-
transnational bribery and may constitute a loophole. tional Organizations Immunities Act (22 U.S.C. §288),

As we continue our analysis of implementing legi®r otherwise so designated by the President by executive
lation and more information becomes available in tloeder for the purpose of the FCPA.
enforcement stage, we will be in a better position to as- Fourth, the Convention calls on parties to assert na-
sess the overall conformity of parties’ laws with the Cotienality jurisdiction when consistent with national legal
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and constitutional principles. Accordingly, the IAFCA (b) the benefit is not legitimately due to the
amended the FCPA to provide for jurisdiction over the other person; and
acts of U.S. businesses and nationals in furtherance of (c) the first-mentioned person does so with the
unlawful payments that take place wholly outside the U.S. intention of influencing a foreign public official
Fifth and finally, the IAFCA amended the FCPA to  (who may be the other person) in the exercise of
eliminate the current disparity in penalties applicable to the official's duties as a foreign public official
U.S. nationals and foreign nationals employed by or act- in order to: (i) obtain or retain business; or (ii)
ing as agents of U.S. companies. Prior to passage of theobtain or retain a business advantage that is not
IAFCA, foreign nationals employed by or acting as agents legitimately due to the recipient, or intended re-
of U.S. companies were subject only to civil penalties. cipient, of the business advantage (who may be
The IAFCA eliminated this restriction and subjected all the first-mentioned person).
employees or agents of U.S. businesses to both civil andUnder Section 70.2(2), in determining whether a
criminal penalties. benefit or a business advantage is “not legitimately due,”
One issue that has arisen with respect to U.S. implee following are to be disregarded:
mentation of the Convention is the existing disparity be- (a) the fact that the benefit/business advantage
tween the maximum term of imprisonment under the FCPA may be customary, or perceived to be custom-
(five years) and that under the domestic corruption statute ary, in the situation;
(fifteen years). $eel8 U.S.C. §201.) Article 3.1 of the (b) the value of the benefit/business advantage;
Convention requires that each party provide for arange of (c) any official tolerance of the benefit/busi-
penalties for foreign bribery comparable to those provided ness advantage.
for bribery of its own officials. This is an issue that may The amendments contain exceptions for payments
be addressed in future legislative proposals to Congretbgat are lawful in the foreign public official’s country
The following summary of foreign legislation shouldSection 70.3) and for facilitation payments made “for
not be relied on as a substitute for a direct review of e sole or dominant purpose of expediting or securing
legislation by persons contemplating business activitig® performance of a routine government action of a
relevant to these provisions. minor nature.” (Section 70.4).

Jurisdictional Principles

Australia Under Section 70.5(1), there is jurisdiction over a per-
Australia signed the Convention on December on who commits bribery of a foreign public official wholly
1998, and deposited its instrument of ratification witbr partly in Australian territory, or wholly or partly on board
the OECD Secretariat on October 18, 1999. Austrafia Australian aircraft or ship. Nationality jurisdiction is es-
has implemented the Convention through the Criminablished under Section 70.5(1)(b), which covers acts of
Code Amendment (Bribery of Foreign Public Officialshribery of foreign public officials conducted wholly out-
of 1999 to the Criminal Code Act of 1995. The amendide Australia by an Australian national, an Australian resi-
ment was enacted on June 17, 1999, and entered ddnt (subject to the Attorney General’s consent), or “body
force on December 18, 1999. The following analysis éerporate” incorporated under Australian law.
based on the amendment, related laws, and reporting fromWe understand that there is no applicable statute of
the U.S. embassy in Canberra. limitations for prosecutions of bribery of a foreign pub-
lic official.
Basic Statement of the Offense
Section 70.2(1) of the Criminal Code, “Bribery of £overage of Payor/Offeror
Foreign Public Official,” provides that a person is guilty Section 70.2(1) of the Criminal Code applies to “a
of an offense if person.” Under Australian law, “person” refers to natural
(a) the person: (i) provides a benefit to another persons as well as “bodies corporate.” We understand that
person; or (ii) causes a benefit to be provided to the latter refers to legal persons generally. Under Section
another person; or (iii) offers to provide, or prom- 12.3(2) of the Criminal Code, bodies corporate may be
ises to provide, a benefit to another person; or held criminally liable where a board of directors carries
(iv) causes an offer of the provision of a benefit, out or authorizes the conduct; where a “high managerial
or a promise of the provision of a benefit, to be agent” does so; or where a “corporate culture” exists that
made to another person; and permitted or led to the conduct.
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Coverage of Payee/Offeree person knows or reasonably should know that the money
Under Section 70.1 of the Criminal Code, “foreigor other property is derived from some form of unlawful
public official” is broadly defined to include employeeactivity.
or officials of, or persons who work under contract for or
are otherwise in the service of, a foreign government bdéktradition/Mutual Legal Assistance
(or subdivision thereof), including members of legisla- The 1976 U.S.—Australia extradition treaty, as
tures; employees of, or persons who work under contraotended in 1990, provides for extradition for offenses
for or are otherwise in the service of, a public interntizat are punishable under the laws of both parties by dep-
tional organization; and authorized intermediaries of sugation of liberty for a maximum period of more than one
persons. For this purpose, “foreign government body” ipear. Under the authority of the Extradition Act of 1988,
cludes a “foreign public enterprise,” which is defined tAustralia may extradite persons on the basis of bilateral
include instances in which the government exercisesaradition treaties, multilateral treaties with extradition
jure or de facto control over the enterprise, or in which theovisions, or bilateral arrangements or understandings
enterprise enjoys special legal rights, benefits or priviledesmsed on reciprocity. Accordingly, we understand that

because of its relationship to the government. Australia is currently able to extradite persons to all of the
signatories of the Convention except Bulgaria. Australia
Penalties generally does not refuse extradition on the grounds that

The Criminal Code provides that natural persons wha individual is an Australian national.
are convicted of bribing a foreign public official are sub- A bilateral mutual legal assistance treaty between
ject to a fine of A$66,000 (approximately $38,000), inthe United States and Australia entered into force in 1999.
prisonment for a maximum of ten years, or both. Bodiesgal assistance can also be provided, in the absence of
corporate are subject to a fine of A$330,000 (approxi-treaty, on the basis of reciprocity under the Mutual
mately $188,000). These exceed the penalties in th&sistance in Criminal Matters Act 1987.
Criminal Code for bribery of domestic public officials.

Under Section 19 of the Proceeds of Crime Act 198Complicity, Attempt, Conspiracy
courts may order the forfeiture of “tainted property,” de- Section 11.1(1) of the Criminal Code pertains to aid-
fined as “property used in, or in connection with, the conmg, abetting, counseling, and procuring the commission
mission of the offense,” or “proceeds of the offense.” of a bribery of a foreign public official, as well as an

attempt to commit that offense. Conspiracy to bribe a

Books and Records Provisions foreign public official is covered under Section 11.5(1)

Companies are required, under Section 298 of thkthe Criminal Code.
Corporations Law, to keep financial records that “(a) cQL
rectly record and explain their transactions and finan_
position and performance; and (b) would enable true #hdstria
fair financial statements to be prepared and audited.” Vio- Austria signed the Convention on December 17,
lations of Section 298 are punishable by a criminal fine ®97. The Austrian Parliament passed legislation amend-
up to A$12,500 (approximately $7,100). Under Sectiamg the Austrian Penal Code in order to implement and
296 of the Corporations Law, annual financial reports (rtify the Convention on July 17, 1998. The domestic
quired of most companies) must be consistent with tlegislation implementing the Convention became effec-
Australian accounting standards. Failure to comply witive on October 1, 1998. Austria deposited its instrument
those standards can result in civil penalties for compasfyratification with the OECD on May 20, 1999. The
directors. Section 310 of the Corporations Law requir@sistrian legislation entered into force on July 23, 1999.
that companies furnish external audit reports to the Adgiis analysis is based on those amendments as well as

tralian Securities and Investment Commission. information provided by the U.S. embassy in Vienna.
The Austrian legislation raises a number of concerns.
Money Laundering At present, it contains no criminal responsibility for legal

Bribery of foreign, as well as domestic, public offipersons, nor does it provide for sufficient comparable ad-
cials is a predicate offense for the application of tministrative or civil sanctions. The punishment for natural
money laundering provisions in the Proceeds of Crirpersons is limited to imprisonment of only two years, and
Act 1987. Section 81(3) of that act pertains to actionstbere is no provision of fines for natural persons. We also
transactions involving the proceeds of crime, where thee concerned that Austria may assert nationality jurisdic-
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tion only under the condition of dual criminality, i.e., when or who is an official or representative of an in-

the offense is also punishable in the country where it was ternational organization.

committed, particularly in the case where an Austrian na-

tional bribes a foreign public official in a third country. Penalties

Section 307 of the Austrian Penal Code provides a

Basic Statement of the Offense maximum term of imprisonment of two years for the
The basic statement of the offense is containedpayor/offeror, the same penalty imposed for the bribery

Austrian Penal Code Section 307(1), which provides tledtdomestic officials. As stated above, legal persons are
Whoever offers, promises, or grants a benefit for not covered in the amendments to the Penal Code. How-
the principal or a third person ... to a foreign ever, Austrian Penal Code Section 20 does provide for
official for the commission or omission of an  confiscation of illegal gains, and there are also some
official act or a legal transaction in violation of  applicable administrative penalties applicable to legal
his duties in order to gain or retain an order or persons.

other unfair advantage in international trade, Austria will confiscate criminal proceeds pursuant
shall be punished by imprisonment of up to two to Penal Code Section 20, paragraph 4, although there
years. are several exceptions under Section 20a paragraphs 1
and 2, i.e., where the enriched person has satisfied or has

Jurisdictional Principles contractually bound itself to satisfy civil law claims in

Austria exercises both territorial and nationality juzonnection with the offense, or has been sentenced, or if
risdiction. Under Sections 62, 63, and 67 of the Autle gains are removed by other legal measures. Also, con-
trian Penal Code, Austria may exercise jurisdiction ovigscation is apparently not permitted if the gains are less
all offenses committed in Austria or on an Austrian aithan 300,000 Austrian shillings (approximately $19,752),
craft or vessel, irrespective of location. The territorialhe gains are disproportionate to the cost of the proceed-
ity principle is broadly interpreted ( e.g., even a phoirgys, or it would constitute “inappropriate hardship.”
call from Austria in furtherance of the bribe transac- Austria provides for administrative liability for le-
tion would suffice). However, in order for nationalitygal persons. Under Section 58, paragraph 1 of the Fed-
jurisdiction to apply, Section 65 of the Austrian Penalal Law on Public Procurement, a legal person may be
Code provides that the offense must also be punishaéeluded from public procurement where there is a like-
in the country where it has been committed. Austriidood that its employee has seriously misbehaved in the
will exert jurisdiction over non-nationals where the oonduct of business, even absent the initiation of crimi-
fender was arrested in Austria and cannot be extradited proceedings or a conviction. Section 123 of the Fed-
(again, the offense must be punishable in the counénal Law on Public Procurement apparently also allows

where it has been committed). the contracts already awarded to be rescinded where it
was obtained through an illegal act of a representative of
Coverage of Payor/Offeror a legal person. Under Section 13 of the Austrian Busi-

Section 307 of the Austrian Penal Code, cited abovess Law of 1994, legal persons whose business conduct
covers bribes made by “whoever.” This encompasses onlys significantly influenced by the conduct of the con-
natural persons. We understand that Austria planswected natural person may be excluded from the exercise
implementing the Second Protocol to the EU Conveof business if the natural person has been sentenced for
tion on the Protection of the Financial Interests of thiee offense of bribery to a prison term of more than three
European Community by mid-2002 and that it will themonths or a fine.
hold legal persons responsible for active bribery of for- Section 57 of the Austrian Penal Code provides that
eign public officials. bribery prosecutions cannot be brought if not initiated

within five years after the commission of the offense.
Coverage of Payee/Offeree

Foreign public officials are defined in Section 74 (4Books and Records Provisions
of the Austrian Penal Code as: Section 189, paragraph 1 of the Austrian Code of

any person who holds an office in the legisla- Commercial Law requires merchants to keep books and

ture, administration, or judiciary of another state, records in accordance with correct accounting prin-
who is fulfilling a public mission for another state  ciples. Section 190, paragraph 2 provides that all en-
or authority or a public entity of another state, tries “must be complete, accurate, up-to-date, and or-
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derly.” Section 268 provides that annual financial state- It is our understanding that requests originating from
ments and company reports must be examined bycauntries not mentioned above will be handled in accor-
auditor. The general accounting provisions apply to ahnce with Austrian Federal Law on Extradition and Judi-
persons engaged in commercial activities, excludio@l Assistance, and on the basis of reciprocity. Consulta-
small merchants. Also, certain small corporations aiens are also covered by the same law. The bribery of a
exempt from the obligatory annual audit. Under Seforeign public official is an extraditable offense under the
tion 122 of the Federal Law of Private Companies, tle&tradition treaties to which Austria is a party. It is our
penalty for violation of the accounting provisions is iminderstanding that the condition of reciprocity will met
prisonment for up to two years or a fine. This applieswdth regard to the Convention, unless the requesting state
managing directors, members of the supervisory boarefuses reciprocity. Similarly, dual criminality is required
and agents. The same penalties apply under the Fedierathe granting of mutual legal assistance, but it is our

Law on Public Companies. understanding that between Austria and parties to the Con-
vention, the condition will always be met under Article 1.
Money Laundering We understand that Austrian authorities will not de-

Section 165 of the Austrian Penal Code establish@me to render mutual legal assistance for criminal mat-
all punishable offenses as predicate offenses for moness within the scope of the Convention on bank secrecy
laundering. Persons may begecuted for having moneygrounds.
laundered property deriving from the predicate crime of
bribery even if it was committed abroad. The penalty f@omplicity, Attempt, Conspiracy
money laundering is imprisonment for up to two years or Austrian Penal Code Section 12 provides that any-

a fine. one who is an accessory or who instigates a criminal
act is punished as a perpetrator. Section 15 covers at-
Extradition/Mutual Legal Assistance tempt. Conspiracy is not punishable under Austrian law.

Under Section 11, paragraph 1 of the Extradition a_
Mutual Legal Assistance Act, extradition is permitted .
the offense is punished under both the law of the requ&‘fjg'um
ing country and Austrian law with imprisonment of more  Belgium signed the Convention on December 17,
than one year. It is our understanding that the requil®97, and deposited its instrument of ratification on July
ment of dual criminality will be met in cases arising b&7, 1999. In order to implement the Convention, Belgium
tween Convention parties. Section 12, paragraph 1 of émacted two laws. One is the Bribery Prevention Act
Extradition and Mutual Legal Assistance Act prohibittknown as Act 99/808), which entered into force on April
the extradition of Austrian nationals. However, it is o, 1999, and which amended provisions of the Criminal
understanding that where Austria will not extradite itSode relating to the bribery of public officials. The other
own nationals, it will exercise jurisdiction over them iiis the Act of May 4, 1999 (known as Act 99/1890), which
conformity with Convention Article 10.3. entered into force on August 3, 1999, and which creates
Austria has entered into bilateral extradition agreeriminal liability for legal persons. The following analy-
ments with three signatories to the Convention: Ausis is based on those acts, related Belgian laws, and re-
tralia, Canada, and the United States. Austria has gbeoting from the U.S. embassy in Brussels.
signed the European Extradition Agreement which gov- One concern is that the definitions of “foreign pub-
erns extradition requests amongst Belgium, Bulgaria, official” under Belgian law are not autonomous. In
the Czech Republic, Denmark, Germany, Finlandddition, there are certain limitations on the exercise of
France, Greece, Hungary, Ireland, Iceland, Italy, Lurationality jurisdiction.
embourg, Netherlands, Norway, Poland, Portugal, Swe-
den, Switzerland, the Slovak Republic, Spain, TurkeBasic Statement of the Offense
and the United Kingdom. With regard to Belgium, Ger- Article 246, Section 2 of the Criminal Code provides
many, France, Greece, Italy, Luxembourg, the Nethdhat “the act of proposing, whether directly or through
lands, Portugal, and Spain, the Schengen implemenitéermediaries, an offer, promise or advantage of any kind
tion agreement of 1997 also applies. to a person exercising a public function, either for him-
Austria has mutual legal assistance treaties wihlf or a third party, in order to induce him to act in one
Australia, Estonia, Latvia, Monaco, Slovenia, the formef the ways specified in Article 247 shall constitute ac-
Yugoslavia, and the United States. tive bribery.” Article 247 specifies four different types
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of acts: (1) an act within the scope of a person’s resp@overage of Payee/Offeree

sibilities that is proper but not subject to remuneration; Under Article 250, Section 2, whether a person ex-
(2) performance of an improper act, or refraining fromeacises a public function in another state is determined
proper one, in the exercise of one’s function; (3) corm accordance with the law of that state. When the for-
mission of an offense in the exercise of one’s functiogign state is not a member of the European Union, it is
or (4) use of influence derived from one’s function toecessary also to determine whether the function is con-
obtain performance of an act, or failure to perform orgdered a public one under Belgian law. Under Article
by a public authority. Pursuant to Article 250, Article851, Section 1, whether a person exercises a public func-
246 and 247 now apply to persons who exercise a pultiiim in a public international organization is evaluated
function in a foreign state, as well as in Belgium. Articlley reference to the by-laws of that organization. Thus,
251 extends the coverage of Articles 246 and 247 to pipiese definitions are not autonomous.

sons who exercise a public function in an organization Article 246, Section 3 provides that corruption offenses
governed by public international law. These provisiomdso apply in the case of a person who is a candidate for the
are not limited to bribes made in order to obtain or retarercise of a public function, who implies that he will exer-
business or other improper advantage in internatioréde such a function, or who misleads another into believ-
business. ing that he currently exercises such a function.

Jurisdictional Principles Penalties
Under Article 3 of the Criminal Code, jurisdiction = We understand that the applicable penalties are de-
is established over offenses committed within Belgiaived not only from Articles 247-249, but also from other
territory by Belgian or foreign nationals. Act 99/80®rovisions of the Criminal Code. Individuals who com-
added Article 1@uaterto the Code of Criminal Proce-mit bribery of a foreign public official are subject to fines
dure. This provides for jurisdiction in certain cases oveanging from BF20,000 to BF40 million (approximately
persons (foreign as well as Belgian nationals) who co#44—-$888,000), and/or imprisonment for a period of
mit bribery offenses outside the territory of Belgiunsix months to fifteen years. Legal persons face fines rang-
Various limitations apply, however. For example, if thiag from BF600,000 to BF72 million (approximately
bribe recipient exercises a public function in a Eur&13,000-$1.6 million). Penalties are more severe if the
pean Union member state, Belgian prosecution may petson to whom the bribe is offered or paid exercises
proceed without the formal consent of the other statertain functions relating to the investigation, prosecu-
If the bribe recipient exercises a public function in téon, or adjudication of offenses, e.g., police officers,
state outside the EU, the formal consent of that stateissecutors, jurors,or judges. The existence of a bribery
again required in order to prosecute. In addition, theagreement between the payor/offeror and the payee/of-
is a requirement that the act be a violation of the lafesee is also an aggravating circumstance.
of the other state, and that the state would punish such Belgian law also provides for certain civil and ad-
bribery of a person exercising a public function in Beinistrative penalties for the bribery of a foreign public
gium. Bribery involving a person who exercises a pubfficial:
lic function within an EU institution is subject to pros-  Loss of rights such as holding public office (Articles
ecution. For bribes involving persons exercising a pub- 31-33 of the Criminal Code).
lic function within other public international organiza- Disqualification from public procurement (Article
tions, the formal consent of the organization is required 19, Section 1 of the Act of March 20, 1991).
before prosecution can proceed. Prohibition from exercising certain professional
Under Articles 21-18 of the Code of Criminal Inves-  functions (Section 1 of Royal Order No. 22 of Octo-
tigation, the statute of limitations for criminal offenses ber 24, 1934).
is ten years from the date the offense was committed. Articles 35-39 and 89 of the Code of Criminal In-
This period may be extended because of the conducvestigation permit seizure of bribes and the proceeds of

investigations or prosecutions. bribery. Articles 42-43 of the Criminal Code authorize
the confiscation of
Coverage of Payor/Offeror items that are the object of the offense or that

Under the Article 5 of the Criminal Code as amended were used or intended to be used to commit the
by Act 99/1890, all persons, natural or legal, are subject to offense (when they belong to the convicted per-
prosecution for the bribery of a foreign public official. son), any proceeds of the offense and patrimo-
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nial advantages derived directly from the offense, 1997, and deposited its instrument of ratification with
as well as any goods and assets acquired in ex- the OECD Secretariat on December 22, 1998. A Law on
change for these advantages and any income de- Amendment to the Penal Code was passed by Parliament

rived from investing them. on January 15, 1999, and came into force on January 29,
1999.
Books and Records Provisions Bulgaria’s implementing legislation amends Articles

The Act of July 17, 1995, and the Companies Act 88 and 304 of the Penal Code to cover bribery of foreign
1872 impose accounting requirements on all commeublic officials in the course of international business ac-
cial concerns and prohibit the establishment of off-thtvities. The following analysis is based upon the Penal
books accounts, use of false documents, and other &tde and reporting from the U.S. embassy in Sofia and
covered under Article 8 of the Convention. Those whmngovernmental organizations.
violate these provisions are subject to criminal, civil, and Bulgarian law currently does not provide for liabil-

administrative penalties. ity—criminal or otherwise—of legal persons, although
the Bulgarian Parliament is considering legislation pro-
Money Laundering viding for noncriminal sanctions for legal persons who

Under the Act of January 11, 1993, there is a prohilbiribe foreign public officals. There are also concerns over
tion on the laundering of “the proceeds of an offense mvailable defenses.
volving bribery of public officials,” domestic or foreign.

Basic Statement of the Offense

Extradition/Mutual Legal Assistance Article 304(1) of the Penal Code provides for crimi-

The U.S.-Belgium extradition treaty, which enteredal penalties for “[a] person who gives a gift or any
into force in 1997, provides that offenses shall be exther material benefit to an official in order to perform
traditable if punishable under the laws of both parties not to perform an act within the framework of his
by deprivation of liberty for a period of more than ongervice, or because he has performed or has not per-
year. Bribery of a foreign public official is also an exformed such an act.” Under Article 304(2), this applies
traditable offense under the Extradition Act of Marcto a person who “gives a bribe to a foreign official in
15, 1874. Belgium has bilateral extradition treaties witklation to the performance of international business
twenty countries and is a party to the European Cagtivity.” Current Bulgarian law does not cover the
vention on Extradition of December 13, 1957. Sectigmomising or offering of a bribe, but this is included in
1 of the Extradition Act of March 15, 1874, prohibitgegislation that is pending before Parliament. The U.S.
the extradition of Belgian nationals. embassy in Sofia advises that Bulgarian law was re-

The U.S.-Belgium mutual legal assistance treatgntly amended to cover the promising or offering of a
entered into force on January 1, 2000. Belgium may alsgbe.
provide legal assistance under the authority of other bi- Under Articles 306 and 307, there are available de-
lateral or multilateral mutual legal assistance treatidsnses for (1) a person who has been blackmailed into
the Convention applying the Schengen Agreement gifing a bribe or (2) a person who has of his own accord
June 19, 1990; the European Convention on Mutual Asformed the authorities of the bribe. We understand that
sistance in Criminal Matters of April 20, 1959; or provirecent legislation has eliminated provocation as a defense.

sions of the domestic Judicial Code. Although Article 304 does not address bribes made
through intermediaries, Article 305a imposes criminal
Complicity, Attempt, Conspiracy liability on persons who “mediate” in the giving or re-

Complicity—including aiding and abetting, authoeeiving of a bribe.
rization, and incitement—is covered under Articles 66—
67 of the Criminal Code. Attempting to bribe a publidurisdictional Principles
official, domestic or foreign, is generally not specifically  Article 3 of the Penal Code states that the code ap-
covered under Belgian law, although the mere offer oples to all crimes committed in the territory of Bulgaria.
bribe is sanctionable. It is not clear how this provision applies to crimes com-

mitted only in part in Bulgaria. Under Article 4(1) of the

_ Penal Code, the code applies to crimes committed by
Bulgaria Bulgarian citizens abroad.

Bulgaria signed the Convention on December 17, Under Article 80 of the Penal Code, the statute of limi-
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tations for offenses carrying a penalty of imprisonmetitity permitted by the law.” Under Article 308 of the
for three years or less is two years, while for offenses daenal Code, forgery of official documents is punishable
rying a penalty of imprisonment of more than three yedrg imprisonment for up to three years.

the statute of limitations is generally five years. Under Article 15 of the Law on Public Financial
Control, the audit of the books and records of certain
Coverage of Payor/Offeror enterprises is required, and auditors must report infrac-
Article 304 refers to acts by “a person,” without refions to prosecuting authorities. Obligations on accoun-
erence to nationality. tants are found in Article 57a(1) of the Accountancy Act.
Coverage of Payee/Offeree Money Laundering
In amended Article 93 of the Penal Code, “foreign Under Article 253 of the Penal Code, “[a] person
official” is defined as any person: who concludes financial transactions or other transac-
 exercising duties in a foreign country’s public intions with funds or property of which he knows or sup-
stitutions (office or agency); poses that they have been acquired by crime” is subject

» exercising functions assigned by a foreign couts punishment of imprisonment for one to five years and
try, including for a foreign public enterprise or orgaa fine of 3 million to 5 million old Bulgarian levs (ap-

nization; or proximately $1,600-$2,600). In certain cases, these pen-
» exercising duties or tasks of an internationailties are increased to imprisonment for one to eight years
organization. and a fine of 5 million to 20 million levs (approximately

$2,600-$10,500).
Penalties

Under Article 304 of the Penal Code, the penalty féxtradition/Mutual Legal Assistance
bribery of a domestic or foreign public official is impris-  Bribery is not listed as an extraditable offense under
onment for a term of up to three years, unless the offidia¢ 1924 U.S.-Bulgaria extradition treaty. However, Ar-
has violated his official duties in connection with thtcle 10.1 of the Convention provides that bribery of a for-
bribe, in which case the penalty is imprisonment foreggn public official shall be deemed to be an extraditable
term of up to five years. “Mediation” of bribery undepffense under extradition treaties between the parties. Dual
Article 305a is generally subject to a penalty of imprisriminality is required under the treaty and under Article
onment for up to three years. According to official gow39 of the Penal Code. Article 25.4 of the Bulgarian Con-
ernment sources, legislation recently enacted increasttsition and Article 439b(1) of the Penal Procedure Code
the penalties for all types of corruption. prohibit the extradition of Bulgarian nationals.

Legal persons are not subject to criminal liability The United States and Bulgaria do not have a mutual
under Bulgarian law. Currently, there are also no apdkgal assistance treaty. Under Article 461 of the Penal Pro-
cable noncriminal sanctions for legal persons who bribedure Code, Bulgaria may provide legal assistance in crimi-
a foreign public official. The Council of Ministers is prenal matters to a requesting state (1) pursuant to the provi-
paring amendments to the Administrative Offenses asidns of an international treaty to which Bulgaria is a party,
Sanctions Act to introduce noncriminal (monetary) lor (2) on the basis of reciprocity.
ability of legal persons for such bribery.

Under Article 307a of the Penal Code, “the object @omplicity, Attempt, Conspiracy
the crime under Articles 301-307 shall be seized in fa- Complicity in criminal acts is covered under Ar-
vor of the state and where it is missing, a sum equatides 20-22 of the Penal Code. Under Article 21, a
its value is adjudged.” Under Article 53, “objects” sulperson who aids or abets an offense is subject to the
ject to seizure include those used in the perpetrationsaine punishment as that which applies to the offense
the crime as well as those acquired through the crimétself, subject to due consideration for the nature and

degree of the person’s participation. Articles 17-19
Books and Records Provisions of the Penal Code apply to attempts to commit of-

Article 5 of the Accountancy Act sets forth certaifienses. Article 18 provides that an attempt is subject
principles that must be observed in the preparationtofthe same punishment as that pertaining to the un-
records by “enterprises,” which are defined as “any eaterlying offense, with due consideration given to the
nomically separate legal entities, sole proprietorships ategree of implementation and the reasons why the
companies without legal personality performing any acrime was not completed.

18 Addressing the Challenges of International Bribery and Fair Competition, 2000



Canada

gitimately given Canada an interest in prosecuting the of-
fense. Second, the court will consider whether it would
offend international comity to assert jurisdiction over those
The Canadian Corruption of Foreign Public Officialacts and the offens&ée Libmanv. R2 S.C.R. 178 (1985).
Act, 46—47 Elizabeth Il ch. 34, was adopted on Decem- Canada has not asserted extraterritorial jurisdiction
ber 7, 1998, assented to on December 10, 1998, andfenthis offense. However, Canadian law provides that
tered into force on February 14, 1999. any person who, while outside Canada, conspires to com-
Sources for this analysis include the text of the antjt an indictable offense in Canada shall be deemed to
diplomatic reporting, and information from nongovermave committed the offense of conspiracy in Can&ize (
mental organizations. Criminal Code 8465(4).) The penalties for conspiracy
We are concerned that Canada, which has preaie the same as those for the substantive offeSse. (
ously asserted nationality jurisdiction over certain oth€riminal Code §465(1)(c).)
crimes and thus has constitutional authority to do so,
hasnot done so for offnses created to implement th€overage of Payor/Offeror
Convention. The Corruption of Foreign Public Officials Act ap-
plies to “every person,” without reference to nationality.
Basic Statement of the Offense “Person” includes “Her Majesty and public bodies, bod-
Section 3(1) of the Corruption of Foreign Publi@s corporate, societies, companies, and inhabitants of
Officials Act provides: counties, parishes, municipalities or other districts in
Every person commits an offense who, in order relation to the acts and things that they are capable of
to obtain or retain an advantage in the course of doing and owning respectively3éeCriminal Code 8§2.)
business, directly or indirectly gives, offers or
agrees to give or offer a loan, reward, advantage Coverage of Payee/Offeree
or benefit of any kind to a foreign public official Section 2 of the Corruption of Foreign Public Offi-
or to any person for the benefit of a foreign pub- cials Act defines a “foreign public official” as

lic official;

(a) as consideration for an act or omission by
the official in connection with the performance
of the official’'s duties or functions; or

(b) to induce the official to use his or her posi-
tion to influence any acts or decisions of the for-
eign state or public international organization for
which the official performs duties or functions.

(a) a person who holds a legislative, administra-
tive, or judicial position of a foreign state;

(b) a person who performs public duties or func-
tions for a foreign state, including a person em-
ployed by a board, commission, corporation or
other body or authority that is established to per-
form a duty or function on behalf of the foreign
state, or is performing such a duty or function;

The act contains exceptions for facilitation payments, and
payments that are lawful under the written law of the (c) an official or agent of a public international
receiving official’'s country, and payments related to bona organization that is formed by two or more states
fide business promotion and execution of a contr&et ( or governments, or by two or more such public
Sections 3(3) & (4). international organizations.

The act further defines a foreign state to include a

Jurisdictional Principles foreign national government, its political subdivisions,

The Corruption of Foreign Public Officials Act doesind their departments, branches, and agencies.
not contain any specific provisions governing jurisdiction. The definition of a public official includes persons
It is also our understanding that Canadian courts will aswnployed by “a board, commission, corporation or other
sert territorial jurisdiction where a significant portion dbody of authority that is established to perform a duty or
the activities constituting the nature of the offense takiemction on behalf of the foreign state, or is performing
place in Canada. There must be a real and substantial$ingh a duty or function.” It is our understanding that the
between the offense and Canadian territory. legislature intended that judges interpret the terms of the

It is our understanding that the courts in Canada haat by reference to the OECD Convention and Official
adopted a two-part test for determining whether a crirf@@mmentaries, which provide that a “public enterprise”
took place in Canada. The court will first consider all the “any enterprise, regardless of its legal form, over which
relevant acts that took place in Canada that may haveadgovernment, or governments, may, directly or indirectly,
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exercise a dominant influence.” The Act does not adbcuments, false pretense, false statement, false prospec-
dress whether state-owned enterprises acting in a cons; forgery, and fraudSgeCriminal Code 88361-62,
mercial context are covered. The Official Commentari@66, 380, 397, and 400.) However, Canadian business
affirmatively state that they are not so covered if the daaders have criticized the Canadian laws as insufficient
terprise receives no subsidies or privileg€eeOECD because they do not prohibit off-the-books accounts, in-

Commentary, footnote 14.) adequately identified transactions, the recording of non-
existent expenses, and the use of false documents.
Penalties The generally accepted auditing standards in effect

The Corruption of Foreign Public Officials Act proin Canada require the auditor to obtain a written certifi-
vides for a sentence of imprisonment of not more theation from management that it is not aware of any ille-
five years. We understand that corporations are subjgat or possibly illegal acts.
to fines at the discretion of the court with no maximum
set by statute. There does not appear to be any guiddlemey Laundering
as to the proper calculation of the fine. Sections 5 and 7 of the Corruption of Foreign Public

The penalties under the act are roughly congrueniQdficials Act criminalize the laundering of the proceeds
the penalties for domestic bribery except that a persahany payment in violation of the act and makes of-
convicted of bribery of a foreign public official is nofenses under the act predicate offenses under Canada’s
subject to debarment. money laundering legislatiorSéeCriminal Code 462.3.)

In addition to the penalties for bribery, the act corf-he act further criminalizes the laundering of the pro-
tains two other offenses: possession of the proceedsedds of any payment that “if it had occurred in Canada,
bribery (Section 4) and laundering of the proceeds of brikeuld have constituted an offense under Section 3.”
ery (Section 5). The penalty for violation of these provi-
sions is up to ten years’ imprisonment, a penalty thatExtradition/Mutual Legal Assistance
higher than that for the bribery offense itself. Canada will provide mutual legal assistance and ex-

The act incorporates Section 2 of the Criminal Codieadition with respect to the offenses covered by the
which defines “person” to include “bodies corporateQECD Convention. Under Canadian law, there must be
We understand that corporations may be prosecusedextradition agreement with the country requesting
criminally in Canada. extradition; that country must punish the offense by im-

The Canadian principle of corporate criminal liabilprisonment for a maximum term of two or more years;
ity appears to be similar to, but potentially somewhand the equivalent offense must also be punishable un-
narrower than, that of the United States. It focuses ondar Canadian law by a maximum term of imprisonment
identification of the corporation with the “directingof two or more years.
mind,” which is anyone who has been authorized to ex-
ercise “the governing executive authority of the corp@omplicity, Attempt, Conspiracy
ration.” A corporation is liable if the criminal acts are Canadian law permits prosecution for attempt and
performed by the manager within the sector of operatiaiding and abetting{SeeCriminal Code §821(1), 24.)
assigned to him or her by the corporation. The seciidre Corruption of Foreign Public Officials Act covers any
may be functional or geographic or may embrace tmglividual who “agrees to give or offer” a paymerdeé
entire undertaking of the corporation. 83(1).) In addition, as noted, Canadian law provides that a

Sections 7 and 9 of the Corruption of Foreign Publionviction for conspiracy carries the same penalties as a
Officials Act adds the three offenses created under the @mtviction for the substantive offense.

(bribery, possession of proceeds, and money launded

of proceeds) to the statutory list of “enterprise crime .

(seeCriminal Code 8462.3), thus enabling the governm&le‘:h Republic

to obtain warrants to search, seize, and detain the pro-The Czech Republic signed the Convention on De-

ceeds of these offenses and to obtain an order of forfeitteenber 17, 1997. The Czech Parliament passed imple-

upon conviction. $eeCriminal Code §8462.32-.5.) menting legislation on April 29, 1999, which entered into
force on June 9, 1999. The Czech President ratified the

Books and Records Provisions Convention under national law on December 20, 1999,

Canada has a number of statutes that govern boahksd the Czech Republic deposited its instrument of rati-
and records. They prohibit falsification of books anfication with the OECD on January 21, 2000.
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The Czech Republic made only minor modifications61(2)b), the definition of bribery (Section 162a) which
to its Criminal Code to implement the Convention, pamentions “another person” incorporates the concept of
ticularly with the addition of a definition for the termsribes for third parties.) Section 161 also includes the
“bribe” and “public official.” Additional legislation to concept of intentionality. The basic statement of the of-
implement amendments to accounting and auditing stéense also goes beyond the scope of the Convention in
dards and the procurement law is still under way andfisit it does not require that the alleged offender acted in
expected to become effective later this year or in 20@e context of international business transactions.
Sources for this analysis include the Czech implement- The Czech legislation also contains a defense of “ef-
ing legislation, relevant Criminal Code provisions, arfdctive repentance” in Section 163, which provides that
information from the U.S. embassy in Prague. the criminal nature of bribery and indirect bribery shall

Our main concern with the Czech legislation penot apply if the offender has provided or promised a bribe
tains to the defense of “effective repentance,” which preslely because he has been requested to do so and re-
vides that the criminal nature of bribery shall not appported the fact voluntarily and without delay to the pros-
if the offender provided or promised a bribe solely beeutor or police authority.
cause he had been requested to do so and reported the
fact voluntarily and without delay to the prosecutor durisdictional Principles
police authority. We believe this defense is inappropri- The Czech Republic exercises jurisdiction over any
ate for instances of transnational bribery and may catts committed in whole or in part (or which violated or
stitute a loophole. Also, the Czech law currently do#isreatened an interest protected under the Code) in its
not provide for criminal responsibility for legal persongerritory. (Section 17, paragraph 2 of the Criminal Code.)
or for effective, proportionate, and dissuasive noncrinit-is our understanding that this would include commu-

nal sanctions as required by the Convention. nication by fax, phone, or acts committed on board a
Czech vessel or aircraft. In addition, the Czech Republic
Basic Statement of the Offense will also exert nationality jurisdiction over its nationals

The basic statement of the offense is containedand stateless persons who reside permanently in the
Section 161, paragraph 2b of the Czech Criminal Co@eech Republic. (Section 18 of the Criminal Code.) Com-
which states that panies that bribe will be excluded from Czech procure-

(1) Whoever in connection with procuring af- ment irrespective of the nationality of their agents, em-

fairs in the public interest provides, offers, or ployees, or board members liable for bribery of foreign

promises a bribe shall be sentenced to imprison- public officials. Czech law will apply to foreigners and
ment for up to one year or to a monetary fine;  stateless non-Czech residents if the act was committed

(2) A perpetrator shall be sentenced to impris- in a country that also criminalizes the offense, and if the
onment of one year to five years or to a mon- offender is caught in the Czech Republic and was not
etary fine...(a) if he commits the act referred to extradited to a foreign state. (Section 20, Criminal Code.)
in paragraph 1 with the intent of procuring a sub-

stantial benefit for him/herself or for another Coverage of Payor/Offeror

person or to cause substantial harm or other par- The basic statement of the offense only covers bribes

ticularly serious effect to another person; (b) if by natural persons, as Czech law does not provide for

he commits the act referred to in paragraph 1 penal responsibility for legal persons.

vis-a-vis a public official.

Section 162a paragraph 1 defines a “bribe” as “@overage of Payee/Offeree
unwarranted advantage consisting in direct material en- The Czech definition of foreign public official in-
richment or other advantage that the person being brilohatles the definition of domestic public officials under
or another person receives or is to receive with its cd@ection 89 of the Criminal Code in addition to a new
sent, and for which there is no entitlement.” definition under Section 162a, paragraph 2, extending

The basic statement of the offense under Section 18t definition of public official (found in Section 161,
paragraph 2b covers “any person,” defined as natuparagraph 2b) to foreign officials.
persons. It also covers direct bribes and bribes through Section 89, paragraph 9 of the Criminal Code pro-
intermediaries, and bribes to foreign officials as well aides that
third parties. (Although third parties are not specifically A public official shall mean an elected (public)
mentioned in the basic statement of the offense (Section representative or other person authorized by the
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state administration or local (municipal) author- fender was abroad, or if there is a conditional stay of crimi-
ity, a court or other state organ, or a member of nal prosecution. The period shall be interrupted and a new
the armed forces or armed corps insofar as he statute of limitations shall commence where the offender
takes part in the fulfilment of the tasks set by is informed of the alleged offense and a criminal investi-
society and the state, for which he exercises au- gation has begun, or if the offender commits a new of-
thority entrusted to him as a part of his responsi- fense during the statute of limitations period.
bility for fulfilment of such tasks. When exer- Section 55 of the Czech Criminal Code allows for
cising entittements and competency according forfeiture of an asset belonging to the offender if the bribe
to special legal provisions a public official shall  is secured during a criminal proceeding.
also mean a natural person holding the position
of a forest guard, water guard, nature guard, hunt- Books and Records Provisions
ing guard or fishing guard. Criminal liability and The Accounting Act No. 563/1991 Coll., as amended
protection of a public official under individual by the Act No. 117/1994 Coll. and Act No. 219/1997
provisions of this Code shall require that a crime Coll., governs the maintenance of books and records
be committed in connection with the official's  under Sections 6,7,11-16, 29 and 33. The Accounting
authority (competency) and responsibility. Act applies to all legal and natural persons carrying on
Section 162a, paragraph 2 provides that in additibasiness that are required to report taxes.
to Section 89, “public official” also includes any person
occupying a post (a) in a legislative or judicial authoriiloney Laundering
or the public administration authority of a foreign coun- It is our understanding that as with bribery of domes-
try, or (b) an enterprise, in which a foreign country hés officials, bribery of foreign officials is a predicate of-
the decisive influence, or in an international organizéense for the application of the Czech money laundering
tion consisting of countries or other entities of intern&gislation. (Section 1, paragraph 2, Act No. 61/1996 Coll.
tional public law, if the execution of such a function i€oncerning Certain Measures Against Legalization of
connected with authority in handling public affairs androceeds of Criminal Activity and amendments.)
the criminal act was committed in conjunction with such
authority. Extradition/Mutual Legal Assistance
It is our understanding that this definition includes Under Czech law, the Convention will be considered
all levels and subdivisions of the foreign governmentas a basis for extradition and mutual legal assistance.
Bribery of foreign public officials is an extraditable of-
Penalties fense under Czech law and the extradition treaties to
Bribery of domestic and foreign public officials by natusvhich the Czech Republic is a party. Where no treaty
ral persons may be punished by imprisonment of oneafaplies, Section 379 of the Code on Criminal Procedure
five years and/or a monetary fine ranging from 2,000 Czgoérmits extradition of a person in the Czech Republic to
koruna toCZK5 million (approximately $50-$124,000) a foreign country if the offense is punishable in both
(Section 161, paragraph 2b, Section 53, Criminal Codeountries, extradition is found admissible by a compe-
The guidelines for imposing penalties are contained in Swmt Czech court, the statute of limitations has not ex-
tions 33 and 34 of the Criminal Code. They contain ggired, and the accused is not a Czech national. It is our
amples for judges to take into account when determiniagderstanding that the Czech condition for dual crimi-
penalties, such as the state of mind of the offender or tiadity will be considered fulfilled between parties to the
nature of the motive for the crime. Convention. Section 382 provides that a permit is re-
Civil sanctions applying to both natural and legal pequired from the Czech Minister of Justice once a com-
sons apparently are possible under Section 451 of the GQigitent court has decided upon the admissibility of the
Code, which provides that the court may render a ciektradition. Czech nationals cannot be extradited. (Sec-
law judgement on the transfer of illegal gains. tion 21, Criminal Code.) Under Section 18 of the Crimi-
The statute of limitations for the offense of bribery afal Code, Czech law applies to Czech nationals and per-
foreign public officials is five years (offenses subject toraanent residents who commit offenses abroad, and such
maximum prison term of not less than three years). (Spefsons can be prosecuted in the Czech Republic.
tion 67, Criminal Code.) The statute of limitations period Mutual legal assistance may be governed by the 1959
does not include the period in which the offender coultliropean Convention on Mutual Legal Assistance in
not be tried because of legal impediments, when the GHminal Matters. Where no treaty applies, mutual legal
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assistance is governed by Section 384 of the CodeBmrsic Statement of the Offense

Criminal Procedure. Under Section 56 of the Act on In- The basic statement of the offense of bribing for-
ternational Private and Procedural Law, Czech judicigign public officials is set forth in Chapter 16 of the Finn-
authorities will grant legal assistance to foreign judiciadh Penal Code, Section 13 on bribery:

bodies if the requirement of reciprocity is met. Consul- (1) A person who to a public official, to an em-
tation procedures are determined on a case-by-case baployee of a public corporation, to a soldier, to a

sis by the Supreme Prosecution Office at the request of person in the service of the European Commu-
the competent foreign body for the transfer of criminal nities, to an official of another Member State
proceedings. (Section 383, Code on Criminal Proce- of the European Union, or to a foreign public
dures.) Also applicable are the 1972 European Conven- official, in exchange for his/her actions in ser-
tion on Transfer of Criminal Proceedings and Article 21 vice, promises, offers or gives a gift or other

of the 1959 European Convention on Mutual Assistance benefit, intended to the said person or to an-

in Criminal Matters. In noncriminal matters where no other, that affects or is intended to affect or is
treaty governs, the Act on International Private and Pro- conductive to affecting the actions in service
cedural Law will apply, along with the relevant provi- of the said person, shall be sentenced for brib
sions in the bilateral and multilateral mutual legal assis- ery to a fine or to imprisonment for at most two
tance treaties to which the Czech Republic is a party.  years.

Although Section 38 of the Law No. 21/1992 Coll. on  (2) A person who in exchange for the actions
Banks, as amended, provides for bank secrecy, the provi-in service of a public official or another person
sions also state that bank secrecy is not violated where suchmentioned in paragraph (1) promises, offers, or
information is provided relating to criminal proceedings.  gives a gift or other benefit mentioned in the said

paragraph to another person, shall also be sen-
Complicity, Attempt, Conspiracy tenced for bribery.

Section 9, paragraph 2 of the Czech Criminal Code Generally, Section 13 provides that persons who
provides that where the offense has been committed éotentionally promise, offer, or give gifts or other ben-
lectively by two or more persons, each one shall be hefits either directly or indirectly to a foreign public
individually liable. Section 10 of the Criminal Code desfficial to affect the behavior of such an official may
fines “participants” in criminal offenses as persons wihie imprisoned for a maximum period of two years or
intentionally organize, instigate, or assist in crime. Sdamed. The provision is not limited to bribes in the con-
tions 7 and 8 of the Criminal Code govern conspiratgxt of international business. Although intermediar-
and attempt, respectively. Section 7 concerns “especiadlg are not specifically mentioned, the provision says
serious criminal offenses,” which are defined as offengbst bribes “intended” for public officials are covered.
punishable by imprisonment of at least eight years. HoRayments involving third parties are covered under
ever, bribery of foreign public officials is punishable b§ection 13(2).
imprisonment of five years or less, so apparently Sec-
tion 7 would not apply. Jurisdictional Principles

Finland practices both territorial and nationality ju-
_ risdiction. Chapter 1, Section 1 of the Finnish Penal Code
Finland provides that Finnish law shall apply to offenses com-

Finland signed the Convention on December l1mijtted in Finland. Pursuant to Section 10 of the same
1997, and enacted implementing legislation on Octolmrapter, acts are deemed to have been committed in Fin-
9, 1998. Finland deposited its instrument of ratificatidand if the criminal act occurred in Finland or if the con-
with the OECD on December 10, 1998. The implememstequences of the offense as defined by statute were real-
ing legislation entered into force on January 1, 1999.ized in Finland. Chapter 1, Section 6 of the Finnish Pe-

Sources for this analysis include the new provisional Code allows for the prosecution of a Finnish citizen
to the Finnish Penal Code, Chapter 16, entitled “Offensglso commits an offense outside of Finland. Chapter 1,
Against Public Authorities,” as well as information fronBection 11 of the Finnish Penal Code requires dual crimi-
the U.S. embassy in Helsinki. nality for offenses committed abroad by a Finn. The pro-

One concern with the Finnish legislation is that Fiwvisions on jurisdiction have been part of Finnish Penal
land requires dual criminality in order to exercise juri$aw since 1996, and no changes were needed to imple-
diction over Finnish citizens abroad. ment the Convention.
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Coverage of Payor/Offeror fense to happen. Section 2(2) states that even if a spe-
The Finnish legislation covers bribery by any pecific person cannot be identified as the offender, the cor-

son. It is our understanding that “any person” is to Ip@ration itself can still be fined.

broadly construed, applying to both natural and legal Penal Code Chapter 9, Sections 4 and 6 set forth il-

persons. lustrative lists of factors that must be taken into account
when determining sentencing of a corporation to a corpo-
Coverage of Payee/Offeree rate fine and calculating the fines for corporations, includ-
In Chapter 16, Section 20, of the Finnish Penal Codieg the lack of corporate oversight; the position of the of-
a “foreign public official” is defined as fender in the corporation; the seriousness of the offense;

a person who in a foreign State has been ap- the consequences to the corporation due to the commis-
pointed or elected to a legislative, administra- sion of the offense; measures, if any, taken by the corpo-
tive or judicial office or duty, or who otherwise ration to prevent the offense from occurring; whether the
performs a public duty for a foreign State, or offender sentenced is part of management; the size of the
who is an official or representative/agent of an corporation; the amount of shares held by the offender;
international organization under public law. and the extent to which the offender can be held person-
Although the Finnish definition of foreign publically liable for the commitments of the corporation. For
official contains no reference to employees of a “publiimes, the list also takes into account not only the size of
agency or public enterprise” as required by Article 1.4(tie corporation, but also its solvency, earnings, and other
of the Convention, it is our understanding that Sectiomicators of its financial circumstances.
13 of the Finnish law, the provision containing the basic Chapter 9 provides that if the offender is not sen-
statement of the offense, does prohibit bribes to emplégnced to a punishment due to the statute of limitations,

ees of public corporations. then the corporation on behalf of which he acted cannot
be sentenced either. The minimum statute of limitations
Penalties for corporate fines is five years. Chapter 9, Section 9

Under Chapter 16, Section 13, the Finnish law prprovides that the enforcement of any corporate fine will
vides for a fine or a two-year maximum prison sententagpse five years from the date the fine was imposed.
for persons who have committed bribery of domestic Chapter 40, Section 4 of the Finnish Penal Code cov-
public officials. No amount for the fine is specified. lers forfeiture of bribes: the gift or benefit or the corre-
addition, for “aggravated bribery,” Chapter 16, Secti®ponding value will be forfeited to the State from the
14 provides that the offender shall be sentenced to a mioribe recipient or beneficiary. Section 4 applies to pas-
mum of four months’ and a maximum of four years’ insive bribery. We understand that, although the Finnish
prisonment. These provisions also apply to the bribgrgnal code does not specifically address forfeiture for
of foreign public officials, so the penalties for domestiactive corruption, Chapter 2, Section 16 of the Penal Code
and foreign bribery are the same. Statutes of limitatiomvides for forfeiture generally and can be applied to
for bribery by natural persons are covered under the Fioffenses of active corruption. We understand that there
ish Penal Code Chapter 8, Section 1, which provides thed¢ no additional civil or administrative sanctions for
charges must have been brought within five years afteibery under Finnish law.
the offense for the imposition of a sentence. For aggra- Under Chapter 12, Section 94, paragraph 2 of the
vated bribery, the statute of limitations is ten years. Act on Credit Institutions, financial institutions must
Chapter 16, Section 28 of the Finnish Penal Cogeovide prosecution and investigative authorities all in-
provides that the provisions on corporate criminal liabilifprmation necessary for crime detection. It is our under-
apply to bribery and aggravated bribery. Under Persidinding therefore that bank secrecy should not inhibit
Code Chapter 9, Section 5, corporations can be fimadtual legal assistance in criminal matters under the
from a minimum of 5,000 Finnish Markka (approxi€Convention.
mately $758) to a maximum of FM5 million (approxi-
mately $758,289). Chapter 9, Section 2 of the Penal C@tsoks and Records Provisions
provides that a Finnish corporation may be fined for the The Finnish law on accounting provisions is cov-
actions of its management representatives or employasaed by the Accounting Act, which applies to natural
when acting within the scope of their employment grersons and companies. Chapter 1, Article 1 states that
behalf of the corporation or for its benefit, if they act amyone carrying out business or practicing a profession
accomplices in committing an offense or allowed the afiust keep accounting records of such activities.
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The Finnish law on offenses for accounting provihe 1959 European Convention on Mutual Legal Assis-
sions is covered under Chapter 30, Section 9 of the Fitemce in Criminal Matters and its 1978 Protocol.
ish Penal Code:

If a person with a legal obligation to keep ac-
counts, his/her representative or the person en-
trusted with the keeping of accounts intention-
ally (1) neglects in full or in part the recording
of business transactions or the balancing of the
accounts, (2) enters false or misleading data into
the accounts, or (3) destroys, conceals or dam-
ages account documentation and in this way es-
sentially impedes the obtaining of a true and suf-
ficient picture of the financial result of the busi-
ness of the said person or of his/her financial
standing, he shall be sentenced for an account-
ing offense to a fine or to imprisonment for at

Complicity, Attempt, Conspiracy

Chapter 5 of the Finnish Penal Code contains provi-
sions on complicity, attempt, and authorization. Under
Chapter 5, Section 1, if two or more persons have com-
mitted a crime together, they will be punished as princi-
pals. If the offense is carried out or attempted, under
Chapter 5, Section 2 of the Penal Code, a person who
encouraged another in committing the offense will be
punished for incitement as a principal. Complicity is
covered by Chapter 5, Section 3, which provides that a
person who acts to further the crime, whether it is car-
ried out or attempted, will be sentenced under the same
provisions as a principal. Finnish law does not specifi-

most three years. cally criminalize an attempt to bribe a foreign public
official, as the basic prohibition already covers promis-
Money Laundering ing and offering bribes to such officials. Conspiracy is

Money laundering is a crime under Chapter 32, Sewt punishable under the Finnish Penal Code.
tion 1(2) of the Finnish Penal Code. It covers all assh
or property resulting from offenses of the Finnish Pe
Code, including bribery of foreign public officials. Germany

Germany signed the Convention on December 17,

Extradition/Mutual Legal Assistance 1997, and deposited its instrument of ratification with

Section 4 of the Finnish Extradition Act provides thaéthe OECD on November 10, 1998. The German legisla-
extradition will not be granted unless the request is basexh entered into force on the same date as the Conven-
upon an act that is an extraditable offense, or the act, tfan, February 15, 1999.
had been committed in Finland, constitutes an offense for Sources for this analysis include Germany’s imple-
which the penalty is greater than one year. Acts within thenting legislation, “The Act on the Convention Dated
scope of Article 1 of the Convention will fulfill the dualDecember 17, 1997, on Combating Bribery of Foreign
criminality requirement, as the Finnish penalty for britRublic Officials in International Transactions,” dated
ery is a maximum of two years. The Finnish Extraditiddeptember 10, 1998 (ACIB), and reporting from the U.S.
Act provides that Finnish nationals shall not be extraditesmbassy in Berlin.
However, under the Extradition Act between Finland and Germany will impose sanctions upon legal persons
other Nordic countries, Finnish nationals may be extmanly where an identifiable natural person employed by
dited to other Nordic countries in some cases. Finlandhg legal person has committed an offense. Although an
also a party to the European Convention on Extraditionaaftual prosecution does not seem to be a prerequisite,
1957 and is expected to ratify the 1996 Convention relttis provision may create an impediment to effective
ing to extradition between member states of the Europesufiorcement, depending on how Germany applies this
Union soon. After ratification of that convention, Finlangrovision.
will be able, under certain conditions, to extradite Finnish
nationals to other European Union states. Basic Statement of the Offense

We understand that mutual legal assistance is pro- Germany’s basic statement of the offense is in two
vided for by the Finnish Act on International Legal Agparts. With respect to officials, soldiers, and judges, the
sistance in Criminal Matters. Under that act, Finlan&CIB prohibits
can provide assistance without the condition of dual bribery concerning a future judicial or official
criminality, except where coercive measures are re- act which is committed in order to obtain or re-
guested, unless such measures would be available un-tain for the offender or a third party business or
der Finnish law had the offense upon which the request an unfair advantage in international business
is based occurred in Finland. Finland has also ratified transactions. [ACIB 8§2(1).]
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Germany implemented the Convention by makirgylegal person may be fined when a person acting for the
judges, officials, and soldiers of foreign governments aodrporation was authorized by or was himself or herself
international organizations “equal” to domestic judge$n a leading position.” It is our understanding that the
officials, and soldiers for purposes of Sections 334 (amrporation may be held liable when a person in a lead-
tive bribery), 335 (severe cases of bribery), 336 (omisg position fails to properly supervise his subordinates.
sion of public service), and 338 (fine and forfeiture). Ti{€eeAdministrative Offenses Act, §130.)
basic offense, therefore, is defined in Criminal Code German law provides that a corporation cannot be held
Section 34 as follows: administratively liable if the criminal offense itself can-

Whoever offers, promises, or grants an advantage not be prosecuted for “legal reasons.” It is our understand-

to any official, any person specifically engaged ing that this refers to such legal impediments as the stat-

for public service, or any soldier of the Federal ute of limitations and not mere inability to assert jurisdic-

Armed Forces, on behalf of such person or for a tion over a culpable individual.

third party, in return for the performance of a past

or future public service and the past or future Coverage of Payee/Offeree

breach of his official duties, shall be punished. The implementing legislation covers payments of-

Unlike the domestic bribery provisions, the implefered or made to (1) judges of a foreign state or an inter-
menting legislation applies to “future judicial or officiahational court; (2) public officials of a foreign state or
acts.” As Section 334 applies to “offers,” the timing of thgpersons entrusted to exercise a public function with or
payment itself, whether before or after the corrupt actfig an authority of a foreign state, for a public enterprise
not determinative. In addition, the implementing legislavith headquarters abroad, or other public functions for a
tion refers to “official acts”; the domestic bribery lawgublic state; (3) a public official or other member of the
use the term “performance of past or future public servisgff of an international organization or a person entrusted
and the past or future breach of his official duties.”  with carrying out its functions; (4) a soldier of a foreign

The second prong of the implementing legislaticstate or one who is entrusted to exercise functions of an
applies to bribery of foreign parliamentarians. The impleternational organization; and (5) a member of a legis-
menting legislation provides in ACIB §2(2) that lative body or parliamentary assembly of a foreign state

Anyone who offers, promises, or grants to amem- or international organizatior{fSeeACIB §2(1)(1).) In

ber of a legislative body of a foreign state or to a addition, German law covers payments made to a third

member of a parliamentary assembly of an inter- party.

national organization an advantage for that mem-

ber or for a third party in order to obtain or retain Penalties

for him/herself or a third party business or an un- As noted, Germany implemented the Convention by

fair advantage in international business transac- adding bribery of foreign officials to its existing domes-

tions in return for the member’'s committing an tic bribery statutes. The penalties, therefore, are the same.

act or omission in future in connection with his/ Under Sections 334 and 335, bribery of a public of-
her mandate or functions, shall be punished. ficial is punishable under a three-tier system: “less se-
vere offenses” earn a prison term of up to two years, or a

Jurisdictional Principles fine; “general” offenses earn a prison term of three

Germany applies the principles of both territorial andonths to five years; “particularly severe cases” earn a
nationality jurisdiction. Germany will assert jurisdictiorprison term of one to ten years.
when an offender or participant has acted or ought to There is no statutory definition of “less severe of-
have acted within its territory or when the “success fifnses.” A “particularly severe case” is one that “con-
the offense” occurs within its territor¢gSeeCriminal cerns an advantage of large proportions,” where the per-
Code 883, 9). In addition, Germany will assert jurisdipetrator “continuously accepts advantages which he re-

tion over the acts of its nationals abroad. guested in return for the future performance of a public
service,” and where the perpetrator “conducts the activ-
Coverage of Payor/Offeror ity as a business or as a member of a gang, which he

German law applies to “whoever” offers or pays jained in order to continuously commit such acts.”
bribe, although Germany does not at present provide As noted, corporations are not subject to criminal
criminal responsibility for corporations. However, putiability. However, they may be prosecuted administra-
suant to Section 30 of the Administrative Offenses Adively and subjected to fines under the Administrative
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Offenses Act. The statutory fines on corporations are Il il IIIIIIIEIENEGNGdGEEEEEE
to DM1 million (approximately $461,000) for intentionalGreece

acts by a leading person and up to DM500,000 (approxi-
mately $231,000) for negligent actSeeAdministra- Greece signed the Convention on December 17, 1997,
tive Offenses Act, 830.) However, it is our understandnd ratified it on November 5, 1998. It deposited its instru-
ing that corporations can be subject to fines up to tment of ratification with the OECD on February 5, 1999.
amount of the commercial advantagee¢Administra- Greece’s implementing legislation was adopted on Novem-
tive Offenses Act, 817(4).) We have not received any iper 5, 1998, and became effective on December 1, 1998.
formation on how often this provision has been invoked Sources for this analysis include Greek Law 2656/
against German corporations. 1998 implementing the Convention, as well as other in-
It is our understanding that both the bribe and tfiemation obtained by the U.S. embassy in Athens.
proceeds of bribery are forfeitable under the Criminal Under Article 28 of the Greek Constitution, gener-
Code, Section 73. However, in the case of corporationly approved rules of international law and international
a corporation cannot both be fined and subjected toamventions that have been ratified under Greek law form

order of forfeiture. an integral part of domestic Greek law and supersede
any existing conflicting law, to the extent that they do
Books and Records Provisions not conflict with the Constitution. Accordingly, the Con-

We understand that Germany’s laws prohibit the esention became an integral part of Greek law when
tablishment of off-the-books accounts, the making of oféreece enacted Law 2656/1998 ratifying the Conven-
the-books or inadequately identified transactions, the tion and including specific provisions to criminalize brib-
cording of nonexistent expenditures, the entry of liabikery of foreign public officials.
ties with incorrect identification of their object, and the
use of false documents to justify book entries. These pBusic Statement of the Offense
hibitions are principles to which a corporation must ad- The basic statement of the offense is set forth in Ar-
here to meet the legal requirement that it conform witicle 2(1) of Law 2656/1998:

legal norms. Any person who, in the conduct of international
business and in order to obtain or retain business
Money Laundering or other improper advantage, promises or gives,

Bribery is a predicate offense for Germany’s money whether directly or through intermediaries, any
laundering provision.§eeCriminal Code 8261.) As with undue gift or other advantage, to a foreign public
domestic bribery, however, bribery committed within  official, for that official or for a third party, in
German territory is always a predicate offense, whereas order that the official act or refrain from acting in
bribery committed abroad is only a predicate offense if relation to the performance of official duties, is
it is also punishable at the place of the offense. punished with imprisonment of at least one year.

Extradition/Mutual Legal Assistance Jurisdictional Principles

Pursuant to bilateral agreements and various Euro- Although the statute itself does not contain any infor-
pean conventions, Germany will render mutual legal asation about jurisdictional principles, Greek law provides
sistance in investigations of foreign bribery. Germarigr both territorial and nationality jurisdiction. Article 5
also has a law permitting non-treaty-based mutual leghithe Greek Criminal Code provides that Greece follow
assistance. the principle of territoriality: Greek criminal laws apply

Pursuant to the Convention, bribery of a foreign put® all acts committed in Greek territory, either by Greeks
lic official is an extraditable offense. The United States other nationals. Article 16 generally defines the place
has an extradition treaty in force with Germany. Howvhere acts are committed as the place where the act or
ever, the German Basic Law prohibits the extradition ofmission was carried out in whole or in part. It is our un-

its nationals. derstanding that if only part of the act in furtherance of
the bribery took place in Greece, the crime would still fall
Complicity, Atempt, Conspiracy within Greek jurisdiction. Article 6 of the Criminal Code

Attempt and complicity are both covered by Geprovides that Greek criminal laws apply to criminal acts
man law. SeeCriminal Code 8825(2), 26, 27, and 334ommitted abroad by a Greek national if the act is punish-
and ACIB 81(2).) able under the laws of the country in which it occurs.
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Coverage of Payor/Offeror confiscation of the bribe or the value of the bribe. Article
Article 2 covers bribery by “any person,” but doeg6 of the Greek Code of Criminal Procedure provides for
not describe what persons or entities are covered by tosfiscation of the proceeds of a crime. Also, if an act
term. It is our understanding that “any person” meam®lates the anticorruption laws as well as Article 2(1) of
any individual. Law 2331/1995 concerning money laundering, then para-
Under Article 71 of the Greek Civil Code, legal entigraphs 6—10 of that article on the confiscation of goods
ties are generally responsible for the acts or omissiomd also apply. Goods may also be seized during the crimi-
of their representatives, meaning those in managemeatinvestigation/inquiry under the Code of Criminal Pro-
positions, in carrying out the legal entities’ functiongedure Articles 258, 259, 260, 261, 266, 288, and 495.
Greek law does not provide for criminal responsibility Under Articles 111, paragraphs 3 and 112 of the
for legal entities. Therefore, corporations are subject ofyiminal Code, the statute of limitations in general for
to administrative penalties (see below). It is unclear asts of bribery, as for all crimes, is five years after the
what extent a corporation could be held responsible fmmmission of the act.
bribes involving lower-level employees. It appears that
under Criminal Code Article 922, the company may al8ooks and Records Provisions
be held responsible in some circumstances for acts andBooks and records are covered by Greece’s Account-
omissions of its employees and auxiliary personnel whasg Code. Violations of the code are punished under Law
positions have been prescribed by the company’s byla#23/1997, which provides for both criminal and civil

and when acting in the scope of their positions. sanctions. If the violations in question are committed in
furtherance of a bribe to a foreign public official, Article
Coverage of Payee/Offeree 3 of Law 2656/1998 also applies. Article 3 specifically

The statute itself does not define “foreign public offprohibits off-the-books business accounts, false book-
cial.” However, it is our understanding that the statute ikeeping entries, or false documents and provides for a
corporates the definitions found in the Convention atltree-year prison term for such offenses, unless a longer
Official Commentaries, and specifically that Conventiaierm would apply pursuant to another provision of Greek
Article 4(a) containing the definition of “foreign publiclaw. Article 4 of Law 2656/1998 gives the authority to
official” and Commentary footnotes 14—-18 apply. It is ounvestigate violations of Article 3 to the Greek Financial
understanding that the definition of a foreign public offand Economic Crimes Office.
cial will be interpreted in light of the definitions of do-
mestic public officials under the Greek Criminal Codéoney Laundering
Articles 13 and 263(a), which is even broader than the Bribery of foreign public officials is a predicate of-

Convention definition. fense for the application of the Greek money laundering
Law 2331/1995, as is the case with domestic bribery,
Penalties without regard to where the bribe occurred.

Although Law 2656 states that any person who bribes
a foreign public official “is punished with imprisonmenExtradition/Mutual Legal Assistance
of at least one year,” it is our understanding that the law Greece has an extradition treaty with the United States
is to be read in conjunction with Criminal Code Articlethat has been in effect since 1932. The treaty includes brib-
235 and 236 on bribery of domestic officials, which pre@ry as an extraditable offense. Generally, under Article 437
vide that the penalty for bribery may range between ooighe Code of Criminal Procedure, extradition is permitted
and five years. There do not appear to be any fines ifdhe maximum prison sentence for the act upon which the
individuals for the bribery of domestic or foreign publiextradition request is based exceeds two years under both
officials. Greek law and the law of the country requesting extradi-
As stated above, the Greek judicial system does tioh. Bribery of foreign public officials is an extraditable
recognize criminal responsibility for legal entities. Articleffense because, as noted above, the maximum prison sen-
5 provides three kinds of administrative penalties fortence is five years. The Convention will serve as the legal
company whose managerial employees violate the ldwasis for extradition for the offense of bribery of foreign
fines of up to three times the value of any benefit thapitblic officials. Under Article 428 of the Code of Criminal
has received, temporary or permanent prohibition frdPnocedure, Greece cannot extradite its own citizens.
doing business, or provisional or permanent exclusion from The Greek government will offer mutual legal assis-
state grants or incentives. Article 2(2) provides for thiance in accordance with the European Convention on
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Mutual Legal Assistance concerning criminal acts, and or promises the favor so that the foreign official
in accordance with its bilateral mutual assistance trea- person violates his official duty, exceeds his com-
ties. Article 7 of Law 2656/1998 gives the authority for petence, or otherwise abuses his official position.
purposes of Convention Article 4 on jurisdiction to the  (3) The perpetrator of the crime defined in sub-

Greek Ministry of Justice. section (1) shall not be punishable, if he gave or
promised the favor upon the initiative of the offi-
Complicity, Attempt, Conspiracy cial person because he could fear unlawful disad-

Itis our understanding that the Greek Criminal Code vantage in case of his reluctance.
Articles 45-49 on complicity and aiding and abetting
apply to bribery of foreign public officials. Jurisdictional Principles
Hungary applies the principles of territorial and na-
I tionality jurisdiction.(SeeHCC 83.) In addition, our
Hungary translation of Hungary’'s law states that Hungary will
Hungary signed the OECD Convention on Decerapply its law to non-Hungarian citizens abroad, if the
ber 17, 1997, and deposited its instrument of ratificatiaots are violative of Hungarian law and the law of the
with the OECD on December 4, 1998. Hungary’s implelace of perpetrationSgeHCC 84.) The statute of limi-
menting legislation entered into force on March 1, 199@tions for bribery of a foreign public official is three
Our primary source for this analysis is the implgrears.
menting legislation contained in Title VIII of the Hun-
garian Criminal Code (Crimes Against the Purity of IlGoverage of Payor/Offeror
ternational Public Life), dated December 22, 1998. The Hungarian statute applies to “person[s].” Hun-
Two major concerns arise from Hungary’s implememgarian law does not provide for criminal responsibility
tation of the Convention. First, Hungary currently praf legal persons. We are not aware of any administrative
vides for neither criminal nor civil liability for legal per-or civil sanctions that may be imposed on legal persons
sons. Second, Hungarian law includes a defense for brifmesbribery.
that are solicited by the official and are paid only to avoid
an “unlawful disadvantage.” In our view, these matteCoverage of Payee/Offeree
must be addressed for Hungary to fully implement the A foreign official person is defined in the statute to
Convention. In addition, we are concerned that Hungarirelude the following $eeHCC 8§258/F(1):
three-year statute of limitations is too short and may not ¢ A person holding a legislative, administrative or
fulfill the Convention requirement of an adequate perigudicial office in a foreign state.
of time for investigation and prosecution. » A person at an organ or body entrusted with pub-
The OECD public website indicates that Hungary i€ power or public administration duties or who fulfills
currently preparing draft amendments to be submittesks of public power or state administration.
to Parliament in Autumn 2000 to correct several defi- ¢ A person serving at an international organization
ciencies in its legislation, including its statute of limitaconstituted by international treaty, whose activity forms
tions, eliminating the defense of “unlawful disadvantageart of the proper functioning of the organ.

and the sanctioning of legal persons. » A person elected to the assembly or other elected
body of an international organization that is constituted
Basic Statement of the Offense by international treaty.

The basic prohibition for bribery of public officials ¢ A member of an international court with jurisdic-
is Section 258/B of the Hungarian Criminal Code (HCQjon over the Republic of Hungary or a person serving

(1) The person who gives or promises a favor to the international court, whose activity forms part of the

a foreign official person or with regard to himto  proper functioning of the court.

another person, which may influence the func-

tioning of the official person to the detriment of Penalties

the public interest, commits a misdemeanor and The penalties for bribery of a foreign public official
shall be punishable with imprisonment of up to are up to two years for purchasing influence and up to
two years. three years where the bribe was intended to induce the

(2) The briber shall be punishable for a felony official to violate his official duty, exceed his compe-
with imprisonment of up to three years, if he gives tence, or otherwise abuse his official position. These
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penalties are identical to those for domestic bribeyal Persons on Account of Bribery of Public Officials.
(Compare HCC 88253, 258/B.) In addition, Hungary aBoth laws were passed on December 22, 1998, and went
thorizes the confiscation of property “which was obtainédto effect on December 30, 1998. Act No. 147/1998
by the perpetrator during or in connection with the coramended Section 109 of the General Penal Code to fully
mission of the crime.” (HCC 862, 63.) In addition, thequate bribery of a foreign public official or an official
law provides for the confiscation of instrumentalities @f a public international organization with bribery of a
crime. SeeHCC 8877, 77/A.) domestic public official.

Although Hungary does not provide for criminal re-
sponsibility of a legal person, it does provide that an Basic Statement of the Offense
ficer of a business association may be barred from being Section 109 of the General Penal Code provides:
an “executive officer of a business association until re- (1) Whoever gives, promises or offers a public
lieved of the detrimental legal consequences related to official a gift or other advantage in order to in-
his criminal record.” (Act CXLIV of 1997 on Business duce him to take an action or to refrain from an
Associations, 823.) In addition, such a person may be action related to his official duty, shall be im-
barred from being an executive officer in a particular prisoned for up to three years, or, in case of miti-

profession for up to three yearSefid.) gating circumstances, fined.
(2) The same penalty shall be ordered if such a
Books and Records Provisions measure is resorted to with respect to a foreign

Act XVIII of 1991 on Accounting defines the re-  public official or an official of a public interna-
porting and bookkeeping obligation of economic orga- tional organization in order to obtain or retain
nizations. In addition, tax provisions include detailed business or other improper advantage in the con-
regulations concerning the verification, accounting, and duct of international business.
registration of incomes and costs arising in connection Section 18 of the General Penal Code requires in-
with the activity of the enterprise. tent for all criminal actions; therefore bribery of a for-

eign public official must be intentionally committed.
Money Laundering
Foreign and domestic bribery are predicate offenshsrisdictional Principles

for Hungary’s money laundering offensse@HCC 8303.) Iceland’s law provides for both territorial and na-
tionality jurisdiction. Chapter 2 of the General Penal Code
Extradition/Mutual Legal Assistance allows for prosecution of any offense committed, in part

Hungary will extradite non-nationals provided there & in whole, in Iceland. The General Penal Code requires
dual criminality. 8eeHCC 811.) Hungary will extradite only that a significant number of the elements be traced
Hungarian nationals only if the person holds dual nationt-Iceland. Under Section 7 of the General Penal Code,
ity and is a resident of a foreign stat@e¢HCC §13.) an offense is deemed to have been committed where its

Hungary has both an extradition treaty and a mutu@nsequences are actual or deliberate.
legal assistance treaty with the United States, both of Section 5 of the General Penal Code allows Iceland
which entered into force in 1997. Hungary will providéo prosecute its nationals for crimes committed abroad
mutual legal assistance provided that doing so will niéthe acts were also punishable under the law of the na-
“prejudice the sovereignty, security, or public order ¢ibn where committed. However, under Section 8 of the
the Republic of Hungary” (Act XXXVIII of 1996 on In- General Penal Code, the penalties for such offenses are
ternational Legal Assistance in Criminal Matters, §2)limited to those of the country where the crime is com-

mitted. We understand that the statute of limitations for
Complicity, Attempt, Conspiracy bribery of foreign public officials is five years with re-
Hungarian law covers attempt and abettifged spect to both natural persons and legal persons.

HCC 8816-21.)
Coverage of Payor/Offeror
I Iceland’s General Penal Code applies to whoever
Iceland offers or pays a bribe, without reference to nationality.
Iceland has implemented the Convention by enatiegal entities are also covered under Act No. 144/1998
ing Act No. 147/1998, amending its General Penal Cod, the Criminal Liability of Legal Persons on Account
and Act No. 144/1998, on the Criminal Liability of Leof Bribery of Public Officials.
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Coverage of Payee/Offeree Act) allows the extradition of any suspect so long as the
“Foreign public official” is not specifically defined alleged act is punishable under Icelandic law by a prison
in the General Penal Code. However, the explanatéeym of at least one year. However, the extradition of
notes to the act amending Section 109 of the Genearationals of Iceland is forbidden under Section 2 of the
Penal Code expressly state that the term “foreign pulbxtradition Act.
lic official” is meant to have as broad a scope as in the The Extradition Act also governs mutual legal assis-
Convention. Furthermore, the explanatory notes stéaece. Under the Extradition Act, Iceland will render legal
that the law will be interpreted in conformity with thessistance regardless of the applicable penalty. The Code
Convention. of Criminal Procedure sets forth the procedures for render-
ing legal assistance to foreign states.
Penalties
Under Section 109 of the General Penal Code, tGemplicity, Attempt, Conspiracy
maximum prison sentence for bribery of a domestic or Section 20 of the General Penal Code provides that
foreign public official is three years. Fines may be aany attempt to commit a crime is punishable. Under Sec-
sessed in certain circumstances. tion 22 of the General Penal Code, all accomplices to an
Act No. 144/1998, on Criminal Responsibility of Leoffense under the General Penal Code are criminally li-
gal Persons on Account of Bribery of Public Officialggble. Section 70 of the General Penal Code provides that
provides that a legal person may be fined if its employeen two people commit a crime, both may be prosecuted
gives, promises, or offers a domestic or foreign pubfior the commission of the crime. In addition, under Sec-
official a gift or advantage to induce acts or omissionstaen 70, acting together to commit a crime is regarded as
part of the recipient’s official duties. Icelandic law proan aggravating factor. We understand that consppacy
vides for criminal responsibility of legal persons. In Mage could constitute a criminal offense only under certain
2000 the maxiumum limit on fines for legal persons wagcumstances.
removed.
The Code of Criminal Procedure allows for the s_
zure of “objects” if obtained by criminal means undelapan
Section 78. “Objects” include documents, money, and Japan signed the Convention on December 17, 1997,
proceeds. Iceland’s implementing legislation does remtd deposited its instrument of ratification with the
provide for civil or administrative penalties for briberfOECD on October 13, 1998. Implementing legislation

of a foreign public official. was adopted on September 18, 1998, and entered into
force on February 15, 1999, when the Convention itself
Books and Records Provisions entered into force for Japan.

Section 1 of the Business Records Act requires all busi- Japan’s legislation to implement the Convention is
nesses, regardless of form, to maintain clear records. $eand in amendments to the Unfair Competition Preven-
tion 6 of the Business Records Act requires businessetidn Law (Law No. 47 of May 19, 1993) (UCPL), rather
maintain records in such a manner as to make all transhen the Penal Code, where domestic bribery laws are
tions traceable. Section 36 of the Business Records faind. The penalties are criminal, however. Provisions
makes a violation of any part of the act a criminal offengd.the Penal Code apply generally to all crimes unless
Violators may be fined and, in serious cases, imprisorggkcified otherwise.

for a period not to exceed six years. Sources for this analysis include the UCPL, provi-
sions of the Penal Code and other Japanese laws, infor-
Money Laundering mation obtained from the government of Japan through

Bribery of a foreign public official or a domestiadiplomatic exchanges, and reporting from the U.S. em-
official is a predicate offense for the application dfassy in Tokyo.
Iceland’s money laundering law found in Section 264 of There are concerns as to whether the maximum fines
the General Penal Code. Where the bribe occurred isfoonhatural and legal persons are “effective, proportionate

a relevant consideration. and dissuasive,” as Article 3(1) of the Convention requires.
There is also a concern that Japan will not subject the pro-
Extradition/Mutual Legal Assistance ceeds of bribery to confiscation, nor will it impose mon-

Act 13/1984 on Extradition of Criminal Offendersetary sanctions of comparable effect (other than the crimi-
and Other Assistance in Criminal Matters (Extraditiomal fines that otherwise apply to bribery) in lieu of such
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confiscation, as required under Convention Article 3(3)ery, fraud, extortion, or embezzlement. Bribery, either
The “main office” exception to territorial jurisdiction isdomestic or foreign, is not included.

problematic, as is the fact that bribery is not included The statute of limitations for active bribery of for-
among the crimes subject to the application of national@ign officials, like bribery of domestic officials, is three
jurisdiction. Other concerns relate to the definition of “fogears. Article 250 of the Code of Criminal Procedure
eign public official,” coverage of payments made to a thipfescribes a three-year statute of limitations for offenses
party at the direction of a foreign public official, and theith a potential sentence of less than five years. Article

length of the statute of limitations. 255 bis (1) provides that the statute of limitations does
not run during the period in which the offender is out-
Basic Statement of the Offense side Japan.

Article 10 bis (1) of the UCPL provides:

No person shall give, offer or promise any pecu- Coverage of Payor/Offeror

niary or other advantage to a foreign public offi- Article 10bis(1) prohibits conduct by any “person,”
cial, in order that the official act or refrain from  without reference to nationality.

acting in relation to the performance of official

duties, or in order that the official, using his po- Coverage of Payee/Offeree

sition, exert upon another foreign public official In Article 10bis (2), “foreign public official” is de-

S0 as to cause him to act or refrain from acting fined to include:

in relation to the performance of official duties,  Persons engaged in public service for a national or
in order to obtain or retain improper business local government in a foreign country.

advantage. » Persons engaged in service for an entity consti-

Article 10 bis (1) does not include the element of tuted under foreign special laws to carry out specific
intent. Intent is generally an element in all criminal tasks in the public interest.
offenses pursuant to Article 38 of the Penal Code. ¢ Persons engaged in business operations in which
Article 8 provides that general provisions such as Ar- more than half of the stock or capital is held directly
ticle 38 apply to crimes under statutes other than the by a foreign government, or in which the majority
Penal Code. Article 1Bis (1) does not address bribes of the executives are appointed by a foreign govern-
offered, promised, or given through intermediaries, nor ment, and that have been granted special privileges
bribes paid, on behalf of a public official, to a third by a foreign government.

party. » Persons engaged in public service for an interna-
tional organization.
Jurisdictional Principles  Persons exercising a public function that falls un-

Article 10 bis of the UCPL does not address basic der the competence of and is delegated by a foreign
jurisdictional principles. However, Article 1 of the Penal government or international organization.
Code sets forth the principle of territoriality. We under- This definition of “foreign public official” does not
stand that in order to establish jurisdiction, at least oaddress indirect government control of an enterprise, nor
element of the offense must be committed in Japan. Rtases ofde factocontrol where the government holds
suant to Article 8 of the Penal Code, the provisions lefs than 50 percent of the shares of an enterprise.
Article 1 apply to the UCPL. Under Articles 197 and 198 of the Penal Code, laws
Under Article 10bis(3) of the UCPL, Article 1bis against active and passive domestic bribery apply in cases
(1) does not apply if the country of the foreign officiah which a person is bribed in anticipation of becoming a
who is the bribe recipient is the same country in whiglublic official, if that person actually becomes a public
the “main office” of the briber is located. Under this exafficial. It is not clear whether this applies equally to brib-
ception, therefore, a bribe transaction that occurredeiry of a foreign public official.
whole or in part in Japan would not be covered under the
UCPL if the briber’s “main office” were located in a cerPenalties
tain country and the bribe recipient were an official of Under Article 14 of the UCPL, legal persons can be
the government of that same country. held criminally liable. Article 14 provides that the maxi-
Under Article 3 of the Penal Code, nationality jurisnum fine for legal persons is 300 million yen (approxi-
diction is applied only for specified crimes: arson, forgrately $2.8 million). There is no comparable penalty
ery, rape, murder, bodily injury, kidnapping, larceny, roller domestic bribery because the Penal Code, which cov-
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ers domestic bribery, does not provide for criminal listry of Finance. Under Article 207 (2), such records must
ability of legal persons. be audited by independent auditors. Under Article 30 of

Under Article 13, the penalties for natural personise Certified Public Accountants Law, accountants who
are imprisonment for up to three years or a maximuaisely certify the correctness of financial documents are
fine of ¥3 million (approximately $27,500). The corresubject to administrative sanctions.
sponding penalties in Article 198 of the Penal Code for Article 197 (1) of the SEL provides for criminal pen-
domestic bribery are imprisonment for up to three yeatiies (imprisonment for up to five years and/or fines of
or a maximum fine of ¥2.5 million (approximatelyup to ¥5 million (approximately $45,900) ) for persons
$22,900). According to the Japanese legislation, a fiwbo submit false registration statements. The corpora-
or imprisonment can be applied in the alternative, ign may also be penalized under Article 207. Individu-
not together. als submitting false registration statements may also,

Article 19 of the Penal Code provides for confiscamnder Article 18 of the SEL, be held civilly liable to in-
tion of the bribe or its monetary equivalent. Under thered investors.
recently enacted Anti-Organized Crime Law, if there has
been a conviction under Article 1fis (1) UCPL, the Money Laundering
judge has discretion to confiscate “any property given Under the Anti-Organized Crime Law, the acceptance
through a criminal act.” Japanese law does not providea bribe by (but not the act of bribing) a domestic or
for confiscation of the proceeds of bribery, or monetafgreign official is a predicate offense for the purpose of
sanctions of comparable effect. Nor does Japanese Iapan’s money laundering laws. Penalties include im-
contain other civil or administrative sanctions for bribprisonment for maximum terms of three to five years, or
ery of a foreign public official. fines ranging from a maximum of ¥1 million to ¥10 mil-

lion (approximately $9,170-$91,700).

Books and Records Provisions

Companies and partnerships with capital equal Extradition/Mutual Legal Assistance
or exceeding ¥500,000 (approximately $4,590) must, Under the U.S.-Japan extradition treaty, bribery is
under Article 3%bis(1) of the Commercial Code, kee@n extraditable offense so long as it is punishable in
accounts and balance sheets that reflect the conditimth countries by imprisonment for a period of more
of the business and profits/losses. Such accounts nthanh one year. The treaty provides that extradition of a
be kept in accordance with the requirements of tparty’s nationals is discretionary. The United States and
Financial Accounting Standards for Business Entelapan do not have a mutual legal assistance treaty. (One
prises. Under Article 498is (1) of the Commercial is currently under negotiation.) Japan can provide legal
Code, directors and others administering the affaimssistance to other countries under the Law for Inter-
of a company are subject to non-criminal fines of upational Assistance in Investigation (dual criminality
to ¥1 million (approximately $9,170) for falsificationis required) and the Law for Judicial Assistance to For-
of records. eign Courts.

Articles 281 and 282 of the Commercial Code con-
tain certain requirements for the maintenance of fina@emplicity, Attempt, Conspiracy
cial records by companies that issue shares of stock. Complicity is governed by Articles 61-65 of the Pe-
Under Article 266bis (3), directors are liable for falsify- nal Code. Article 61 pertains to instigation of criminal
ing audit reports, prospectuses, etc. Share-issuing camts. Aiding and abetting the commission of an offense
panies with capital of ¥500 million (approximately $4.& covered under Article 62. Neither the Penal Code nor
million) or more, or total liabilities of ¥20 billion (ap-the UCPL criminalizes attempted bribery. Under Article
proximately $183 million) or more, must be audited b§0, conspiracy is punishable if a coconspirator carries
external auditors pursuant to Article 2 of the Law fayut the criminal act. These provisions apply equally to
Special Exceptions to the Commercial Code. offenses under the UCPL.

Companies that issue securities listed on a stock gx-
change are covered by the Securities and Exchange h
(SEL). Article 207 of the SEL provides that balancorea
sheets, profit and loss statements, and other documentsKorea signed the Convention on December 17, 1997,
relating to financial accounting are to be prepared in @id deposited its instrument of ratification with the
cordance with the requirements prescribed by the M@ECD on January 4, 1999. The implementing legisla-
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tion entered into force on February 15, 1999. Sources Code allows Korea to prosecute its nationals for of-
for this analysis include the Foreign Bribery Preventidanses committed abroad (nationality jurisdiction). Ar-
Act in International Business Transactions of 199&le 6 of the Korean Criminal Code confers Korean ju-
(FBPA) and diplomatic reporting from the U.S. embassigdiction over any offenses in which the Republic of
in Seoul. Korea or a Korean national is a victim.

One concern with the Korean legislation is that cur-
rently neither domestic or foreign bribery is a predica@verage of Payor/Offeror
offense to Korean money laundering legislation. How- Article 3 covers bribes made by “any person,” with-
ever, we understand that Korea will enact new legisladt reference to nationality. Article 4 of the FBPA pro-
tion so that bribery will be a predicate offense. vides for criminal responsibility of legal persons.

Basic Statement of the Offense Coverage of Payee/Offeree
Article 1 sets forth the purpose of the FBPA, which “Foreign public officials” are defined in Article 2
is to contribute to the establishment of sound practiceah the FBPA. Article 2 covers officials, whether ap-
international business transactions by criminalizing bripeinted or elected, in all branches of government, at
ery of foreign public officials and providing the detailgither the national or local level. The FBPA covers all
necessary for implementing the OECD Convention. Thareign public officials who perform public functions,
basic statement of the offense of bribery is containedsimch as those in “business, in the public interest, del-
the FBPA's penalty provisions for natural (Article 3) aneégated by the foreign government,” people “working
legal (Article 4) persons. Article 3, “Criminal Responsifor a public organization established by law to carry
bility of Bribery,” provides that out specific business in the public interest,” officials of
Any person, promising, giving or offering [@]  public international organizations, and persons work-
bribe to a foreign public official in relation to  ing for companies “over which a foreign government
his/her official business in order to obtain [an] holds over 50 percent of its subscribed capital” or over
improper advantage in the conduct of interna- which the government exercises “substantial control.”
tional business transactions, shall be subject to Article 2(2)(c) of the FBPA provides an exception for
[penalties]. employees of businesses that operate on a “competi
We understand that under Korean law generallytige basis equivalent to entities of [an] ordinary private
bribe is “any undue advantage in relation to a pubkzonomy [sic]” and that do not receive “preferential
official’s duty or business.” Furthermore, it is our unsubsidies or other privileges.”
derstanding that although its implementing law does
not explicitly include liability for payments for the benPenalties
efit of third parties, the Korean law does cover situa- For individuals, Article 3(1) of the FBPA provides
tions in which payments are made to a third party fior a maximum prison sentence of five years or a maxi-
the benefit of a public official and in which paymentsium fine which is the greater of 20 million won (ap-
are made to a public official for the benefit of a thirgroximately $17,900) or twice the profit obtained as a
party. result of the bribe. Article 3(3) provides that where
Article 4 covers such bribes on behalf of a legal peémprisonment is imposed, “the prescribed amount of
son by a “representative, agent, employee or other iniifte shall be concurrently imposed.” The stated intent
vidual working for [a] legal person...in relation to itof Article 3(3) of the FBPA is to effectively deprive
business.” There are two exceptions to the basic stdtee offeror/payor of the profits obtained from the brib-
ment of the offense. Article 3(2) provides an excepti@ry. Under Article 132 of the Korean Criminal Code,
for (1) bribes where they are “permitted or required ltlge criminal penalty for bribery of domestic public
the law” in the country of the foreign public official anafficials is imprisonment for a maximum of five years

(2) facilitating payments. or a maximum fine of 20 million won (approximately
$17,900).
Jurisdictional Principles In addition to the fines imposed on representatives,

Article 2 of the Korean Criminal Code provides foagents, employees, or other individuals working for le-
territorial jurisdiction. Jurisdiction will be establishedyal persons under Article 3, the entity itself may be fined
over any offense that has been committed in the territonyder Article 4 where a representative, agent, or other
of the Republic of Korea. Article 3 of the Korean Crimiemployee of the legal entity, in the ordinary conduct of
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the business of the legal entity, commits the offenseaafte offense for the application of Korean money laun-
bribery of a foreign public official. Article 4 of the FBPAdering legislation.
provides for a maximum fine which is the greater of 1
billion won (approximately $895,660) or twice the profExtradition/Mutual Legal Assistance
obtained as a result of the bribe. The same provision pro- It is our understanding that Korea’s Extradition Act
vides that fines will not be imposed if the legal persgmovides for granting extradition requests on a recipro-
has paid “due attention” or has made “proper supereal basis even in the absence of a treaty, but reserves
sory efforts” toward preventing the violation. discretionary authority to the government to deny extra-

Article 5 of the FBPA provides for confiscation oflition in cases involving a Korean national. We under-
bribes in the possession of the briber or another perstand that dual criminality is a mandatory condition for
who has knowledge of the offense. (It is our understarektradition under the Korean Extradition Act, but that
ing the Korea has indicated that the language “after therea may deem the requirement of dual criminality
offense has been committed” which appeared in the origifilled if the offense falls within the scope of Article 1
nal Article 5 had been inserted mistakenly and is to béthe Convention.
deleted). However, the bribe proceeds are not subject to Under its International Mutual Legal Assistance in
confiscation. Instead, the FBPA in Articles 3 and 4 pr&riminal Matters Act, Korea requires reciprocity before
vides for a fine up to twice the profits obtained throughwill provide mutual legal assistance to countries with
bribery of a foreign public official (see above). Undewxhich it does not have mutual legal assistance treaties.
Article 249 of the Criminal Procedures Act, the statute the absence of contrary treaty provisions, Korea fur-
of limitations for the bribery of foreign public officialsther requires dual criminality. It is our understanding that
under the act is five years. Article 253 of the Crimin#éihe requirement of dual criminality will be met for re-
Procedures Act provides that when a prosecution is igiests made within the scope of the Convention. Bank-
tiated against one of the offender’s accomplices, or ting records may be obtained by court warrant under the
offender remains overseas to circumvent punishment, theernational Mutual Legal Assistance in Criminal Mat-
statute of limitations is suspended. ters Act and the Act on Real Name Financial Transac-

tion and Protection of Confidentiality.

Books and Records Provisions

It is our understanding that under Korean law, firm@Gomplicity, Attempt, Conspiracy
must prepare financial statements in accordance with Complicity is covered under the Korean Criminal
Korean accounting standards, which prohibit off-th€ode, which categorizes the offense as coauthoring, abet-
books transactions and accounts. The accounting st#mg, and aiding. Article 30 of the Korean Criminal Code
dards require all financial transactions to be recordedmmovides that when two or more persons jointly commit
the basis of objective documents and evidence. We an-offense, each person shall be punished as an author.
derstand in addition that Korea’s External Audit Lavrticle 31(1) of the Korean Criminal Code provides that
obligates auditors to report fraud on the part of manamy person who abets another person in committing an
ers to shareholders and a statutory auditor. Korea's regffiense shall be subject to the same criminal liability as
latory authorities can bring administrative measur#sat of the actual offender. Article 32 of the Korean Crimi-
against firms and auditors for material omissions, falsial Code provides that any person who aids another
fications, and fraud. person’s commission of an offense shall be punished by

Administrative penalties may include the suspensianpenalty, which shall be less than that of the author.
of licenses and the issuance of securities. Firms and Atticle 8 of the Korean Criminal Code links the above
ditors may, in some circumstances, be subject to crimrovisions to the FBPA by making them applicable to
nal sanctions pursuant to the External Audit Law.  offenses enumerated in other criminal statutes.

. |
Money Laundering

Convention Article 7 requires that each party thAAexico
has made bribery of domestic public official a predicate Mexico signed the Convention on December 17,
offense for the purpose of the application of its mon&@97, and deposited its instrument of ratification on
laundering legislation shall do so on the same terms fay 27, 1999. Mexico’s implementing amendments to
the bribery of a foreign public officiaCurrently, brib- the Federal Penal Code came into force on May 18,
ery of neither domestic nor foreign officials is a predit999.

Chapter 2: Review of National Implementing Legislation 35



Mexico’s implementation of the Convention raiseability on corporations. Thus, a court may impose sanc-
three concerns. First, Mexico has made prosecutiontiohs on a corporation only after a member or represen-
corporations contingent upon prosecution of a natutative of the corporation has been convicted of commit-
person, thus creating a potential bar to prosecution if sticty the bribery offense using means provided by the
a person evades Mexican jurisdiction or is otherwise roarporation and in the name of or on behalf of the corpo-
subject to prosecution. Second, Mexico has not adoptation. SeePenal Code §11.)
an autonomous definition of “public official,” thus mak-
ing its prosecutions dependent upon a foreign state’s |I@overage of Payee/Offeree
Finally, Mexico’s penalties for natural persons are based Mexican law defines a foreign official as “any per-
upon multiples of the daily minimum wage and argon displaying or holding a public post considered as
grossly inadequate when applied to executives of cosuch by the applicable law, whether in legislative, ex-

panies engaged in international business. ecutive, or judicial branches of a foreign State, includ-
ing within autonomous, independent regions, or with
Basic Statement of the Offense major state participation agencies or enterprises, in any
The basic statement of the offense is containedgavernmental order or level, as well as in any interna-
Article 222bis of the Federal Penal Code: tional public organization or entity."SgePenal Code

The same penalties provided in the previous ar- 8§222bis.) This definition, by its reference to “applicable
ticle shall be imposed on [a person] who, with the law,” raises a question as to whether Mexico has adopted
purpose of retaining for himself/herself or for an- the autonomous definition required by the Convention.
other party, undue advantages in the development

or conducting of international business transactions, Penalties

offers, promises, or gives, whether by himself/her- For natural persons, Mexican law imposes the same
self or through a third party, money or any other penalties for foreign bribery as it does for domestic brib-
advantage, whether in assets or services: ery. These penalties depend on the size of the advantage

1. To a foreign public official in order that he/  obtained or promise made and range from imprisonment
she negotiates or refrains from negotiating the of between three months and twelve years, a fine of $108—
carrying out or the resolution of issues related $1,800 (500 times the daily minimum wage), and dis-
to the functions inherent to his/her job, post, or missal and debarment from holding a public job from
commission; three months to twelve yearSeggPenal Code §222.) In

2. To a foreign public official in order to per-  addition, upon conviction, the instruments and the pro-
form the carrying out or the resolution of any ceeds of the crime are subject to mandatory forfeiture.
issue that is beyond the scope of the inherent When, however, those instruments and proceeds are in
functions to his/her job, post, or commission... the hands of a third party, forfeiture is only available if

the third party is in possession for the purpose of con-

Jurisdictional Principles cealing or attempting to conceal or disguise their origin,

Mexico asserts both territorial and nationality jurisswnership, destination, or location.
diction. (SeePenal Code 881, 2(1), 4.) Mexican law ap- For legal persons, the sanction is up to “500 days of
plies when the promise, offer, or giving of the bribe ofine” and the possibility of suspension or dissoluti@ed
curs within Mexico or when extraterritorial conduct i®enal Code 8§22Bis) “Days of fine” is defined as the
intended to have an effect in Mexico. Mexico also adaily net income of the legal person. In addition, the court
serts jurisdiction over crimes committed in a foreign tezensiders the degree of knowledge of management, the
ritory by a Mexican or by a foreign national against @amage caused by the transaction, and the benefit obtained
Mexican provided there is dual criminality. Mexicdy the legal entity in fixing the appropriate sanction.
would not have jurisdiction over the extraterritorial acts
of a Mexican corporation unless the natural person wBooks and Records Provisions
commits the offense on behalf of the corporation other- Mexican law requires natural and legal persons to

wise comes within its jurisdiction. keep proper accounts, to accurately record transactions
and inventory, and to maintain an adequate accounting
Coverage of Payor/Offeror system that best suits the conditions of business and en-

Article 222bis applies to any individual responsibleables the identification and tracking of each financial
for the offense. Mexican law imposes only derivative liransaction. The penalties range from approximately $150
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to $3,600 for most accounting offens&e¢-ederal Fis- Norway has implemented the Convention by amend-
cal Code 8828, 30; Fiscal Regulations 8826, 29, 30, 8%y Section 128 of the Norwegian Penal Code to extend
32A.) Further, if the accounts are deliberately falsifiedxisting provisions of law regarding the bribery of domes-
e.g., by keeping two sets of books, the penalty for natig- public officials to cover the bribery of foreign public
ral persons includes three months to three years of fficials and officials of public international organizations.
prisonment. For companies with listed securities the Sources for this analysis include the Penal Code,
maximum fine is approximately $450,008egeSecuri- other Norwegian laws, and information provided by the
ties Market Law 826is.) U.S. embassy in Oslo.

In addition, Mexico imposes auditing requirements There are concerns that under Norwegian law, the
on large or profitable companies. Under these audit rulssximum penalty for bribery of a foreign public official
the auditors themselves are required to ensure that a cisnmprisonment for only one year, and that the relevant
panies books are accurate and are subject to a rang&tatiite of limitations is only two years.
sanctions for noncomplianceS€eFiscal Code 8852,

91B, 96.) Basic Statement of the Offense
Section 128 of the Penal Code provides:
Money Laundering Any person who by threats or by granting or prom-

Mexico’s money laundering law applies to transac- ising a favor seeks to induce a public servantille-
tions involving the product of any illicit activity, and thus  gally to perform or omit to perform an official
applies to the proceeds of bribery of a foreign official. act, or who is accessory thereto, shall be liable to
(SeePenal Code 8400is.)) However, under Mexican law,  fines or imprisonment for a term not exceeding
a money laundering prosecution may only be brought af- one year. The term public servant in the first para-
ter there has been a conviction for the underlying offense. graph also includes foreign public servants and

servants of public international organizations.
Extradition/Mutual Legal Assistance Section 128 does not refer to intent. However, Sec-

Mexico can provide mutual legal assistance in bdtion 40 of the Penal Code states that the provisions of the
criminal and civil matters. In addition, Mexico will honoiPenal Code apply only if a person acts intentionally. Sec-
extradition requests. Although Mexico does not, excepttian 128 also does not mention bribes paid through inter-
exceptional circumstances, extradite its own nationalsiriediaries, nor does it expressly address payments that are
will commence its own prosecution in lieu of extraditiormade to third parties for the benefit of a public official.

Complicity, Attempt, Conspiracy Jurisdictional Principles

Mexican law holds that accomplices are punishable Norway exercises territorial jurisdiction over acts of
as principals.§eePenal Code §13.) Accomplices includéribery of foreign officials by any person so long as any
individuals who agree to or prepare the offense, who capart of the crime is committed in Norway. In addition to
out the offense, individually, in a joint manner, or througdbrritorial jurisdiction, under Section 12.3(a) of the Pe-
a third party, who cause another to commit an offensena Code, Norway applies nationality jurisdiction over
assist another in committing an offense, or who otherimes, including acts of bribery of foreign public offi-
wise participate in the commission of an offense. In adals, committed abroad by Norwegian nationals or per-
dition, Mexican law punishes attempt and conspiragons domiciled in Norway.
which it defines as “part of a criminal organization or Under Section 67 of the Penal Code, the statute of
gang of three or more individuals [who] gather togethEmitations for bribery of foreign officials is only two years.
with the purpose of committing a crimeSddPenal Code This is linked to the length of the maximum penalty. If
8812(1), 64.) Norway increases the maximum term of imprisonment,

then the statute of limitations will automatically increase.
|

Norway Coverage of Payor/Offeror

Norway signed the Convention on December 17, Section 128 specifically covers acts by “any person.”
1997, and deposited its instrument of ratification with
the OECD on December 18, 1998. The amendmentLmverage of Payee/Offeree
the Penal Code were passed on October 27, 1998, andAlthough Norway’s law does not define “foreign
entered into force on January 1, 1999. public servant,” we understand that Norway will inter-
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pret this term in accordance with the requirements Etradition/Mutual Legal Assistance

the Convention. Under the extradition treaty between the United States
and Norway, bribery is an extraditable offense so long as
Penalties it is punishable in both states by a penalty of deprivation

Under Section 128, the penalty for natural persoagliberty for a period of more than one year. This dual
for bribery of domestic or foreign public officials is ariminality requirement is also found in Section 3.1 of the
fine or imprisonment for a term not exceeding one ye&xtradition Act. As previously noted, currently Section
It is not clear from the statute whether both a fine at@8 of the Penal Code provides that imprisonment shall
imprisonment could be imposed. There is no stated limiit exceed one year. However, Section 3.2 of the Extradi-
on the amount of the fine. tion Act provides that the “King-in-Council” may enter

Under Section 48(a) of the Penal Code, enterpriget extradition agreements covering criminal acts with
may be held criminally liable when “a penal provision igenalties under Norwegian law of one year's imprison-
contravened by a person who has acted on behalf” of thent or less. Section 2 of the Extradition Act prohibits the
enterprise. “Enterprise” is defined as “a company, soeixtradition of Norwegian nationals.
ety or other association, one-man enterprise, foundation, The United States and Norway do not have a mutual
estate or public activity.” There is no stated limit to sudbgal assistance treaty. Norway is a party to various Eu-
fines; Section 48(b) lists factors that are to be considpean conventions relating to mutual legal assistance.
ered in determining the size of the fine. Under Sectittnis our understanding that irrespective of other agree-
48(a), an enterprise may also “be deprived of the right@nts, the OECD Convention provides a sufficient basis
carry on business or may be prohibited from carryingfitr Norway to provide mutual legal assistance to other
on in certain forms.” parties to that Convention.

Confiscation of both the bribe itself and the proceeds
of bribery is authorized under Sections 34-37(d) of tiG@mplicity, Attempt, Conspiracy

Penal Code. Section 128 of the Penal Code expressly applies to
those who are accessories. Section 128 does not directly
Books and Records Provisions address attempt; rather the statute includes the phrase

Section 2.1 of the Norwegian Accounting Act re'seeks to induce.” The Penal Code contains no specific
quires that records be kept of all information that is “@rovisions on conspiracy.
importance for the size and composition of proper
debts, income and expenditure.” Section 8.5 provi .
that violations of the Accounting Act are punishable k;[he Slovak Republic
fines or imprisonment ranging from three months to The Slovak Republic signed the Convention on De-
six years. cember 17, 1997, and deposited its instrument of ratifi-
Under Section 5.1 of the Auditing Act, auditors areation on September 24, 1999. The Slovak Republic par-
required to ensure that accounts are correct, that the coatly implemented the Convention by amendments to
pany manages its capital in a prudent fashion, and thatCriminal Code that entered into force on September
there are satisfactory internal controls. Pursuant to S&c41999. However, as noted below, there are significant
tion 9.3, violators of the Auditing Act are subject to finegaps in the Slovak Republic’s legislation, which are ex-

or imprisonment for up to one year. pected to be filled by a complete revision of the Crimi-
nal Code that is currently under way.
Money Laundering The Slovak Republic’s current legislation raises sev-

Section 317 of the Penal Code makes it a crimedmal concerns. First and foremost, the Slovak Republic
receive or obtain the proceeds of any criminal act unders not established any criminal or civil liability for cor-
Norwegian law, as well as to aid and abet the securingpofations. Second, the Slovak Republic has retained the
such proceeds for another person. As a result, briberylefense of “effective regret,” which, in the context of
domestic or foreign officials is a predicate offense fdoreign corruption, creates a significant loophole.
the purpose of application of money laundering
legislation.Violations of Section 317 are punishable [Basic Statement of the Offense
fines or imprisonment for a term not exceeding three The basic statement of the offense of bribing for-
years. For “aggravated offenses,” the penalty is impreEgn public officials is set forth in Section 161b(1) of the
onment for a term not to exceed six years. Slovak Criminal Code:
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Whoever offers, promises or gives a bribe or vide for effective and dissuasive sanctions against legal
other undue advantage, whether directly or persons for the offense of bribery of foreign public offi-
through an intermediary, to a foreign public of- cials. We understand that the Slovak Republic intends to
ficial in order that the official act or refrain from  address this issue in its recodification of the Criminal Code.
acting in relation to the performance of official
duties with the intention to obtain or retain busi- Coverage of Payee/Offeree
ness or other improper advantage in the conduct Section 89, paragraph 10 of the Criminal Code de-
of international business, shall be punished...  fines “foreign public official” as
Section 161c provides similar coverage for bribery any person holding a function in the legislative
of members of foreign public assemblies, judges and or judicial body or in the public administration
officials of international courts, and representatives and of a foreign country [or] in an enterprise in which
employees of intergovernmental organizations of which a foreign country exercises a decisive influence,
the Slovak Republic is a member or whose jurisdiction or in an international organization established
it accepts. by states or other subjects of public international
Slovak law recognizes a defense of “effective re- law.
gret,” which applies when the offender is solicited for In addition, Section 161c applies specifically to
a bribe by an official and immediately reports the crim@ibery of a
to authorities. $eeCr. Code 8163.) Although the pur- member of a foreign public assembly, foreign par-
pose of this defense is to assist law enforcement in de- liamentary assembly, or a judge or official of an
tecting and investigating domestic corruption by ensur- international court whose jurisdiction is accepted
ing that corrupt officials are reported before they take by the Slovak Republic or to a representative or
any action in response to the bribe, this defense createsemployee of an intergovernmental organization
a potential loophole in cases of bribery of a foreign or body of which the Slovak Republic is a mem-
official where the Slovak Republic is not able to inter- ber or has a relationship following from a treaty,
vene immediately and prosecute the official before any or to a person in a similar function.
benefit is conferred.
Penalties
Jurisdictional Principles The penalty for violation of the base offense under
The Slovak Republic asserts both territorial and ng@ections 161b and 161c is punishment of up to two years
tionality jurisdiction over criminal offenses. Pursuant tand a monetary sanction. However, when the offender
Section 17 of the Criminal Code, Slovak law applies #xts as part of an organized group or derives an “advan-
offenses committed in whole or in part on Slovak tertiage of a large extent,” defined as 22 million Slovakia
tory as well as offenses committed abroad that were koruna (approximately $47,600), the range of impris-
tended to have an effect within Slovak territory. Pursanment is increased from one to five years. In addition,
ant to Section 18 of the Criminal Code, Slovak law alsm offender may be fined up to SKK5 million (approxi-
applies to extraterritorial acts by Slovak nationals, as welhtely $117,000) and, pursuant to Sections 55 and 73 of
as stateless persons and foreign nationals with periie Criminal Code, any asset that was used to commit
nent residency in the Slovak Republic. This nationalitige crime or was obtained as a result of the crime may be
jurisdiction is qualified, however, by a requirement th&rfeited from the offender or confiscated from third
the offense be punishable in the country in which tiparties.
crime takes place. Finally, pursuant to Section 20 of the
Criminal Code, the Slovak Republic will apply its law tBooks and Records Provisions
the extraterritorial crimes of a non-national who is ap- Slovak law requires all companies, including state-
prehended in the Slovak Republic but not extraditeddaned enterprises, to maintain “accounts in a complete,
the foreign state in which the crime took place, agaipen, and correct manner so that they fairly report all

subject to the condition of dual criminality. events that are subject to accountin§&€Law on Ac-
counting No. 563/1991 Coll, 87(1).) Companies that
Coverage of Payor/Offeror meet certain income requirements are required to have

Slovak law imposes criminal liability only upon natuaudited financial statements and to publish certain in-
ral persons. Although there are some limited civil and ddrmation concerning their financial statemerits &t
ministrative sanctions available, Slovak law does not pi&20.) Auditors are required to report evidence of money
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laundering but not other crimeSdeLaw No. 249/1994 IIIIEEEIEGEGEGEGEGEGEGEGEN

Coll. to Prevent Laundering Proceeds of Most Seriogpuin

Crimes.) Violations of the Accounting Law are punish-

able by fines of up to SKK1 million (approximately  Spain signed the Convention on December 17, 1997,
$23,800). SeeLaw on Accounting, §37.) In addition,and deposited its instrument of ratification with the
the use of false or distorted data in connection with t&&CD on January 14, 2000. The Spanish implementing
keeping of commercial records may also be punishkedislation, found in the Organic Act 3/2000 of January
under Section 125 of the Criminal Code, which carrid4, entered into force on February 2, 2000. In order to
with it sanctions that include bans on future busineigsplement the Convention, Spain added Article B#b
activities, forfeiture of property, and monetary san¢the basic statement of the offense of bribery of foreign
tions and, if the offender violated a specific duty reublic officials) to its Penal Code. Sources for this analy-
sulting from the law or his employment, imprisonmersis include provisions from the Spanish Penal Code and

from one to five years. information from the U.S. embassy in Madrid.
The Spanish legislation divides the offense of bribery
Money Laundering of foreign public officials into several categories, making

Bribery of a foreign official is a predicate offensé difficult to determine the respective penalties, statute of
for the Slovak Republic’s money laundering law, prdimitations, etc., for each type of offense. We are concerned
vided that the amount laundered exceeds SKK4 millitimat the amended Spanish Penal Code does not provide

(approximately $9,500)SgeCr. Code §252.) criminal responsibility for legal persons, and the adminis-
trative and civil sanctions that it does provide may not be
Extradition/Mutual Legal Assistance effective, proportionate, and dissuasive as required by the

The Slovak Republic recognizes the offense of bri@onvention. Finally, Spain did not add a separate defini-
ery of foreign officials as a basis for extradition, subjetibn of “foreign public official” to its Penal Code to imple-
to the requirements of dual criminality and reciprocitynent the Convention. Therefore, it is our understanding
Although the Slovak Republic will not extradite its nathat Spanish judges will have to read the existing defini-
tionals, the Slovak Prosecutor General’s Office will praion for domestic officials in conjunction with the defini-
ceed against such nationals at the request of a fordign found in the Convention itself.
country’s authorities.g§eeCr. Code 8§821.)

The Slovak Republic can render mutual legal assBeasic Statement of the Offense
tance under both treaty and nontreaty mechanisms, sub-Article 445bis of the Spanish Penal Code provides:
ject to a requirement of reciprocity. Dual criminality is  Whoever, through presents, gifts, offers or prom-
not required, and bank secrecy is not a bar in either crimi- ises, bribes or attempts to bribe, directly or
nal or civil matters. $eeLaw on Banks No. 21/1992, through intermediaries, authorities or public of-

§38.) ficials, whether foreign or from international
organizations, in the exercise of their position

Complicity, Attempt, Conspiracy for themselves or for a third party, or complies
Slovak law treats accomplices as princip&&eCr. with their demands, so that they act or refrain

Code 889, 10.) A person is liable for the offense if he is from acting in relation to the performance of
involved in preparing, attempting, or committing the of-  official duties, to obtain or retain a business or
fense. A person may be deemed to have participated in other improper advantage in the conduct of in-
the offense by inciting, aiding, abetting, or authorizing ternational business, will be punished pursuant
the commission of the offense. Slovak law also to the penalties set forth in Article 423.
criminalizes attempi{SeeCr. Code 88(1).) Article 445 bis covers the active bribery of foreign
Slovak law provides for the separate prosecutionmiblic officials or officials of international organizations,
conspiracy only for offenses that fall within the statwand criminalizes donations, presents, offers, or promises.
tory definition of a “very serious criminal offense,” dt is our understanding that “to offer or promise” covers
definition that limits such offenses to offenses with @ffering, promising, or giving.
maximum penalty of eight years’ imprisonment or more.
(SeeCr. Code 887, 41(2), 62(1).) Accordingly, conspiracddurisdictional Principles
to bribe foreign political officials is not covered by the Spain exercises both territorial and nationality ju-
Slovak conspiracy law. risdiction. Under Article 23 of the Judiciary Organic

40 Addressing the Challenges of International Bribery and Fair Competition, 2000



Act, Spanish courts may assert jurisdiction over asgope of his or her duties, the penalty is a fine for as
acts committed wholly or partly in Spanish territorynuch as three times the value of the bribe.

and on board Spanish ships or airplanes. Article 23.2 The Spanish Code does not provide for criminal li-

provides that Spain will also have jurisdiction over acédility for legal persons. However, the manager of the
committed abroad by Spanish nationals or foreigndegal person may be held liable for the acts of his or her
possessing Spanish nationality after committing the aemployees pursuant to Article 31 of the Spanish Penal

but only if Code. Article 31 provides that
*» The act (bribery) is punishable under the law of the Whoever acts as a “de facto” or “de jure” man-
place where it was committed. ager of a legal person, or who acts on behalf of

* Either the aggrieved party or Attorney General's or as a legal or voluntary representative of an-
office has made a claim before the Spanish courts. other, will have to answer personally, even
» The accused has not been absolved, pardoned, orthough he may not have the conditions, quali-
punished abroad for the same act. (If he or she al- ties or relations that the corresponding crime or
ready has served part of the sentence, then the Spanmisdemeanor requires to be the active subject
ish authorities will take this into consideration in de- of the same, if these circumstances exist in the

ciding what the Spanish sentence should be.) entity or person on whose behalf or under whose
representation he acts.
Coverage of Payor/Offeror Article 20.a of the 13/1995 Act Concerning Contracts

As stated above, Article 44fisapplies to “whoever.” with the Public Administration, as amended by the 53/
The Spanish code covers actions by individuals, evE®99 act, provides that a legal person may be prohibited
though actions may be carried out by a body corpordtem Spanish government procurements for up to eight
The Spanish legal system does not establish criminalyiars where the legal person’s representatives have been
ability for legal persons, although it does provide for soraenvicted of criminal offenses on its behalf.

administrative and civil penalties. Pursuant to certain articles under the Spanish Crimi-
nal Procedural Act, including Articles 13, 299, 334-338
Coverage of Payee/Offeree and 589, Spanish judges may order the seizure of dona-

Article 445bis covers bribes to authorities or publitions, presents or gifts, assets, instruments, and proceeds
officials, whether foreign or from international organirelated to the offense of bribery of foreign public offi-
zations. There is no separate definition for foreign putials. Confiscation is available under Article 127 of the
lic officials under the Spanish Penal Code. Instead, Sp&panish Penal Code, which provides:
ish courts will have to read Article 24 of the Spanish Penalties imposed for a culpable crime or mis-
Penal Code, which defines public authorities and offic- demeanor will bring with them the loss of the
ers, in conjunction with the Convention’s definition of effects coming from it and the instruments used
foreign public official in Article 1.4a for a full under-  to commitit, as well as the profits coming from

standing of the definition. the crime whatever the transformations they
may have suffered. These effects, instruments
Penalties and profits will be seized, except when they

Article 445 bis provides that the penalties for brib- belong to a bona fide third party, who is not
ery of a foreign public official will be those found under responsible for the crime, and who has legally
Spanish Penal Code Article 423. Article 423 refers to acquired them. Effects and instruments seized
penalties for passive domestic bribery, found in Articles will be sold if their trade is legal, and their prod-
419, 420, and 421 of the Spanish Penal Code. Article uct will be used to cover the civil responsibili-
419 provides for punishment by imprisonment from two ties of the sentenced person. If their trade is
to six years and a fine for as much as three times theillegal, they will be dealt with according to the
amount of the bribe. Article 420 provides that for com- regulations and if no regulations apply, they will
pleted unjust acts that are not crimes, the penalty is im- be destroyed.
prisonment from one to four years; for attempt for such Article 127 provides that confiscation may only be
acts, the penalty is imprisonment from one to two yeaedfected up to the amount needed to cover the offender’s
and for both, a fine for as much as three times the vatawil responsibilities” such as damages and compensa-
of the bribe. Article 421 provides that if a bribe is mad®n, the cost of the legal proceedings, and the fine, as
so that an official would refrain from acting within theset forth in Article 125 and 126.
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Pursuant to Spanish Penal Code Articles 131 and B&jvides that predicate offenses for Spanish money laun-
the length of the statute of limitations depends on ttering legislation may occur in whole or in part abroad.
severity of crime allegedly committed. Accordingly, the
statute of limitations for bribery of foreign public offi-Extradition/Mutual Legal Assistance
cials subject to punishment under Article 419 is ten years, Spain generally does not require dual criminality and
and the statute of limitations for bribery punishable um4ll provide mutual legal assistance in penal matters.
der Article 420 is five years. Article 132 provides th&pain has entered into multilateral agreements on mu-
the statute of limitations period begins on the date thml legal assistance, such as the European Agreement
offense was committed, or when the last act of a cam Legal Assistance of April 20, 1959. Spain is a party
tinuous series of offenses took place, or when the illegal multilateral treaties for mutual legal assistance in

activity ceased. criminal matters with Germany, Belgium, Austria, Bul-
garia, Denmark, France, Hungary, Iceland, Luxembourg,
Books and Records Provisions the Netherlands, Portugal, the Czech Republic, Sweden,

Bookkeeping is regulated under the Spanish Commeé&wrkey, Finland, Greece, Ireland, Italy, Norway, Poland,
cial Code and several other related laws. Article 25.1tbe Slovak Republic, the United Kingdom, and Switzer-
the Spanish Commercial Code provides that “all entland. Spain has entered into bilateral treaties for mutual
preneurs must keep orderly accounts suitable to the blesjal assistance in criminal matters with Argentina,
ness conducted to provide for chronological monitorir@anada, the United States, Australia, Mexico, and Chile.
of all the respective operations, and draw up balance sheetdWhere dual criminality is required under one of the
and inventories on a regular basis.” Article 1 defines tneaties, it will be deemed to exist if the offense upon
entrepreneur as an individual who owns a company owhich mutual legal assistance is based falls under the
corporate body. Article 25.2 provides that the entrepssope of the Convention. If no treaty applies, Spain will
neur or duly authorized person must maintain accountiagply the principle of reciprocity. It already does this
books. Article 29.1 states that all accounting book entrigith Brazil, Japan, New Zealand, and Korea. Where no
must be in chronological order and clearly comprehemultilateral or bilateral treaty or the principle of reci-
sible. Article 30.1 requires that books and records be kpmcity applies, we understand that Spain will consider
for six years. Financial statements, including balance ahé Convention a sufficient legal basis for mutual legal
income sheets, must be submitted at year-end closing psisistance. According to Article 8.1 of the Constitutional
suant to Article 34.1. Article 34.2 provides that annudlct, when it is considered to be in the public interest to
accounts must clearly and accurately disclose tthe so, Spainh may not allow a request for legal assistance
company’s financial situation, assets, and liabilities. At be rejected by invoking bank secrecy.
counting principles are also covered under the Royal De- Spain will also extradite persons for crimes commit-
cree 1643/90, of December 20, which enacted the Gad under the Convention under its existing bilateral and
eral Plan of Accounting. Auditing requirements are setultilateral extradition treaties. Spain has multilateral
forth inter aliain the Law on Accounts Auditing of Juneextradition treaties with Austria, Belgium, Bulgaria, the
13, 1988, and the Companies Act, adopted under Rogakech Republic, Denmark, Finland, France, Germany,

Legislative Decree 1564/1989, of December 22. Greece, Hungary, Iceland, Ireland, Italy, Luxembourg, the
Netherlands, Norway, Poland, Portugal, the Slovak Re-
Money Laundering public, Sweden, Switzerland, Turkey, and the United King-

Article 301 of the Spanish Penal Code provides tt@am. Spain has bilateral extradition treaties with Argen-
whoever acquires, converts, or transmits goods, or cartiea, Australia, Brazil, Canada, Chile, Korea, Mexico, and
out any other act to help someone else do so, includihg United States. It is our understanding that Spain will
hiding the illicit origin of the goods, knowing that thegonsider the Convention (in the absence of a bilateral or
originated from a serious crime, will be punished by inmultilateral treaty) a legal basis for extradition. However,
prisonment from six months to six years and a fine upit@ppears that Spain will not extradite persons who bribed
three times the value of the goods. A conviction for tlagforeign public official to refrain from doing an act which
underlying offense is not required. It is our understandiagould have been done within his or her official capacity
that bribery of foreign public officials will be consideredas the penalty for such an offense is a fine only). Spain
a “serious crime” and therefore a predicate offense fwill extradite its own nationals for crimes pursuant to its
money laundering legislation when punishable under Anultilateral and bilateral treaties, or in the absence thereof,
ticle 419 and 420 of the Spanish Penal Code. Article 30uging the Convention as a basis. Article 3.3 of the Passive
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Extradition Act provides that where extradition is refusetkemed to have been committed where the criminal act
due to nationality, the charge will be reported to the Attaras perpetrated and also where the crime was completed

ney General for appropriate legal action. or, in the case of an attempt, where the intended crime
would have been completed.” Where a crime is com-
Complicity, Attempt, Conspiracy mitted in Sweden by an alien on a foreign vessel or

Article 27 of the Spanish Penal Code provides that praircraft against “another alien or foreign interest,” un-
cipal offenders and accomplices are responsible for crindes Chapter 2, Section 5 authorization from the Swed-
and misdemeanors. Article 28 provides that principal @éh Government is required to initiate a prosecution.
fenders are those who carry out the offense, jointly or bynder Chapter 2, Section 2, jurisdiction may be estab-
using another as an instrument, including those who adéidted over Swedish nationals and foreign nationals
either directly or indirectly and those who cooperate lobppmiciled in Sweden for crimes committed outside
performing an act necessary for the perpetration of the critBaeden (1) if the act is criminal under the law of the
Article 29 defines accomplices as those not covered by place where it was committed, or (2) if the act was com-
ticle 28 who cooperate in the execution of a crime througtitted outside the territory of any state, the punishment
previous or simultaneous actions. Pursuant to Article 63imfolves deprivation of liberty. Prosecution of offenses
the Spanish Penal Code, accomplices receive a lower mpammitted outside Sweden generally requires authori-
alty than the main perpetrator of the offense. zation from the Swedish Government.

Under Chapter 35, Section 1 of the Penal Code, the
I statute of limitations is five years for crimes punishable
Sweden by a maximum term of imprisonment of two years.

Sweden signed the Convention on December 17, 1997,
and deposited its instrument of ratification with the OECOoverage of Offeror/Payor
on June 8, 1999. Implementing legislation amending the Chapter 17, Section 7 of the Penal Code refers to
Penal Code was enacted on March 25, 1999, and entaied by “a person.” Under Swedish law, legal persons
into force on July 1, 1999. The following analysis is basade not subject to criminal liability per se. However, un-
on those amendments, related Swedish laws, and repdet- Chapter 36, Section 7 of the Penal Code, entrepre-
ing from the U.S. embassy in Stockholm. neurs are subject under certain circumstances to “quasi-

The maximum sentence for bribery of a foreign pulsfiminal” corporate fines for crimes committed in the
lic official is imprisonment for only two years, raisingexercise of business activities. (“Entrepreneur” is defined
guestions about whether the penalties are sufficienittythe Part 11l of the Commentary to the Penal Code as
“effective, proportionate and dissuasive.” “any natural or legal person that professionally runs a

business of an economic nature.”)
Basic Statement of the Offense

Under Chapter 17, Section 7 of the Penal Code, itUeverage of Payee/Offeree
unlawful to give, promise, or offer a bribe or other im- Chapter 17, Section 7 covers bribes offered or paid
proper reward, whether for one’s self or any other persema minister of a foreign state, a foreign legislator, or a
to, inter alia, a minister of a foreign state, a member ofraember of a foreign directorate, administration, board,
foreign legislative assembly, a person exercising pubtiommittee or other such agency belonging to the state or
authority in a foreign state, or a member of the Europeana municipality, county council, association of local
Commission, the European Parliament, or the Europearthorities, parish, religious society, or social insurance
Court of Auditors, or judges of the European Court of Jusffice. Also covered are members of the European Union
tice for the exercise of official duties. This provision dogSommission, the European Parliament, and the European
not expressly address bribes offered or made throughQuourt of Auditors, as well as judges of the European Court
termediaries. The law is not limited to bribes given in aof Justice. The statute applies in addition to those who
der to obtain or retain business or other improper advatherwise exercise public authority in a foreign state.

tage in the conduct of international business. Under Chapter 17, Section 17, cases of bribery in-
volving certain payees/offerees can be prosecuted only
Jurisdictional Principles if the offense is reported for prosecution by the employer

Chapter 2, Section 1 of the Penal Code establistoeprincipal of the payee/offeree or if prosecution is called
jurisdiction over crimes committed in Swedish terrifor in the public interest. This category apparently in-
tory. Chapter 2, Section 2 provides that “a crime tdudes bribes of foreign public officials other than min-
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isters of foreign states, members of foreign legislatur&tradition/Mutual Legal Assistance

and officials of certain EU institutions. Extradition between the United States and Sweden is
governed by a 1961 bilateral treaty (entered into force in
Penalties 1963), supplemented by a convention that entered into

Chapter 17, Section 7 provides that bribery of foferce in 1984. Under the treaty as amended, offenses are
eign (or domestic) public officials is punishable by extraditable if they are punishable by deprivation of lib-
fine or imprisonment for a maximum of two years. (Therty for a period of at least two years under the laws of
maximum sentence in Sweden for the most sevdiath parties. Sweden is a party to the European Conven-
crimes is imprisonment for ten years.) Guidelines ftion on Extradition and has bilateral extradition treaties
determining the appropriate penalty, including aggraith a number of countries. Pursuant to the Act on Extra-
vating and mitigating circumstances, are listed in Chaglition of Offenders, Sweden may extradite in the absence
ter 29 of the Penal Code. Fines, which are assessedfian extradition agreement. Section 4 of that Act autho-
accordance with Chapter 25 of the Penal Code, genées extradition for offenses punishable in Sweden by
ally range from 900 to 150,000 Swedish crowns (ajaprisonment for more than one year. Under Section 2,
proximately $100-$16,500). extradition of Swedish nationals is prohibited except with

Under Chapter 36, Section 8, corporate fines forspect to requests from other Nordic countries.
“entrepeneurs” may range from 10,000 to 3 million Legal assistance to foreign states may be provided
Swedish crowns (approximately $1,100-$330,000Q)nder the Act with Certain Provisions Concerning Inter-
Chapter 36, Section 9 provides that in determining thational Mutual Assistance in the Field of Criminal
amount of the fine, “special consideration shall be giv€lases, the Act on the Use of Coercive Measures at the
to the nature and extent of the crime and to its relatiorRequest of a Foreign State, and the Act on Taking Evi-
the business activity.” Chapter 36, Section 10 sets fodénce for a Foreign Court. Dual criminality is generally
certain circumstances requiring the mitigation oequired. A mutual legal assistance agreement with the
nonimposition of corporate fines. foreign state is not necessary. The United States and

Chapter 36, Section 1 of the Penal Code authoriZz&seden do not have a mutual legal assistance treaty.
the forfeiture of the “proceeds of crime” unless forfei-
ture would be “manifestly unreasonable.” Under Chafomplicity, Attempt, Conspiracy
ter 36, Section 4, the value of “financial advantages” Chapter 23, Section 4 of the Penal Code establishes
derived “as a result of a crime committed in the courkability for those who further a criminal act by “advice
of business” may be forfeited, unless such forfeituog deed” or who induce another to commit the act. Un-

would be “unreasonable.” der Swedish law, attempt per se is not a punishable of-
fense with respect to bribery, although the offense of
Books and Records Provisions bribery includes the act of offering a bribe. Likewise,

Accounting obligations are set forth in the Booksonspiracy is not a punishable offense with respect to
keeper Act, which applies generally to persons carryibgbery.
out business activities. The Companies Act requires t
companies have audits performed by independent adtr,
tors, and contains rules on reporting irregularities thawitzerland
are discovered during audits. For private partnerships and Switzerland signed the Convention on December 17,
individuals, audits are required under the Accounting A4997. The Swiss Parliament adopted a law ratifying and
Chapter 11, Section 5 of the Penal Code provides thmplementing the Convention on December 22, 1999.
bookkeeping offenses carry penalties of up to two ye&scause of a mandatory three-month period (allowing
imprisonment, with a possible increase up to four yedos a possible referendum) which began on January 11,

in “gross” cases. 2000 (the date that the legislation was published in the
Official Gazettg, the law did not enter into force until
Money Laundering May 1, 2000. Switzerland deposited its instrument of

Money laundering is a crime under Chapter 9, Saatification with the OECD on May 31, 2000. This analy-
tion 6a of the Penal Code. All crimes by which an indsis is based on the relevant Swiss Penal Code provisions
vidual has enriched himself, or involving a criminal a@nd information from the U.S. Embassy in Bern.
quisition, are predicate offenses for purposes of this Concerns with the Swiss implementing legislation
statute. include a lack of legal responsibility for legal persons
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and no monetary fines for natural persons. However, ieverage of Payee/Offeree

our understanding that a new provision on the responsi- It is our understanding that Article 382ptiescov-
bility of legal persons has been introduced within thegs all foreign public officials as defined under the Con-
framework of ongoing revisions of the general provisiongntion, as it includes “persons acting for a foreign state

of the Penal Code. or an international organization or as a member of a ju-
dicial or other authority.” We understand that all levels
Basic Statement of the Offense of government, including those at the local and state lev-

The basic statement of the offense of bribery ofeds, are also covered. Members of the judiciary are spe-
foreign public official is contained in Title 19, Articlecifically mentioned, as are civil servants, arbitrators,
322 septiesof the Swiss Penal Code (PC), which prdranslators, and interpreters. It is also our understanding
vides that that by its terms article 322 ptiedncludes any person

Anyone who offers, promises, or grants an un- exercising a public function.

due advantage to a person acting for a foreign

state or an international organization, as a mem- Penalties

ber of a judicial or other authority, a civil ser- The new Swiss legislation provides for a maximum

vant, expert, translator, or interpreter employed prison term of five years for natural persons, which is

by an authority, or an arbitrator or military per- the same penalty for bribery of domestic officials. There
son, for that person or for another, for him to act is no minimum sentence. Article 63 of the PC provides
or not to act in his official capacity, contrary to  that “the court shall determine the sentence based upon
his duties, or using his discretionary powers, will the behavior of the offender in committing the offense,

be punished by five years of imprisonment... taking into account his motives, prior history and per-
sonal situation.” There are no fines under Swiss law for
Jurisdictional Principles bribery offenses committed by natural persons. In addi-

Article 3, line 1 of the PC provides that it is applition to imprisonment, Swiss law also provides for other
cable to anyone who commits a crime or offense in Swéanctions such as: disqualification from holding a pub-
zerland. It is our understanding that bribery of a foreidic office under Article 51 PC; disqualification from
public official which occurs in whole or in part in Swit-employment under Article 54 PC; deportation of foreign-
zerland will fall within Swiss jurisdiction. Switzerlanders under Article 55 PC; and publication of the judgment
exercises jurisdiction over extraterritorial offenses cormnder Article 61 PC.
mitted by Swiss nationals in limited circumstances. Un- Although currently legal entities cannot be punished
der Article 6 of the PC, under Swiss jurisprudence, an agent of the legal person

Swiss criminal law may apply to a Swiss per- can apparently be held criminally liable. Swiss law also

son who commits a crime or offense overseas provides for civil and administrative sanctions which may

that would be extraditable under Swiss law, if be indirectly imposed on Swiss comanies as third par-
the act is also a crime in the foreign state where ties to an offense.

committed, and if the actor resides in Switzer- Article 59 of the Penal Code provides that a judge

land or is extradited to the Confederation be- may confiscate assets or their monetary equivalent re-

cause of his infraction. The foreign law will be  sulting from an offense or which would have served as
applicable if it is more favorable to the guilty payment to an individual for committing a crime. Con-
party. fiscation from legal entities is currently only possible

Although non-Swiss persons within Swiss territorvhen they are considered as third parties to, and not the
currently cannot be prosecuted, it is our understandiagthors of, the offense. However, it is our understanding
that within the framework of ongoing revisions to théhat once the new law concerning legal responsibility for
general parts of the PC, the application of Swiss law wiigal persons is enacted, companies will also be subject

be enlarged to cover acts by such persons. to direct confiscation under Article 59. Seizure is also
provided for in the civil codes and in the laws of the
Coverage of Payor/Offeror cantons.

The Swiss law currently covers natural persons. A Article 70 of the Penal Code provides that the stat-
new provision on the responsibility of legal persons hate of limitations for a criminal act is ten years for viola-
been introduced within the framework of ongoing reviions punishable by imprisonment of more than three
sions of the general provisions of the Penal Code. years, which is the case for bribery of a foreign public
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official. According to Article 71, the statute of limita-questing country must show that the elements of the crime
tions will run from the day when the accused committede also punishable under Swiss law. Articles 85-93 of
the act; or, if the actions were done in several stagé®s EIMP contain provisions on the delegation of crimi-
then from the day of the last of the acts; or, if the actiongl prosecutions, and Articles 94-108 of the EIMP con-
lasted over a longer period, then from the last daytafn provisions on the delegation of enforcement of crimi-
their completion. Article 72 provides that the statute ofil judgments. Dual criminality must exist for there to
limitations will not run during an ongoing investigatiolbe mutual legal assistance. This requirement will be sat-
or following a judicial decision concerning the accuseisfied with the entry into force of Article 3Z&ptiedor
In the case of bribery of a foreign public official, théribery of foreign public officials. Switzerland ratified
clock may be stopped for a maximum of fifteen yearghe European Convention on Mutual Legal Assistance
on April 20, 1959.
Books and Records Provisions It is our understanding that although Article 47 of the
The Swiss Debtors Code (“Obligations”) containBederal law on banking and accounts protects bank se-
the Swiss provisions on books and records. Any cogrecy, such protection is not absolute. Under Federal and
pany that must register its trade name with the commeantonal law, banks and their agents and employees must
cial register is required to maintain its books and recongstify and supply certain information to the authorities
in accordance with Swiss accounting rules. It is our unhere the law provides that they have a duty to do so,
derstanding that Article 957 of the Swiss Debtors Cogarticularly in criminal proceedings.
generally covers the acts prohibited by Article 8 of the

Convention. Complicity, Attempt, Conspiracy
Complicity is covered in Articles 24 and 25 of the
Money Laundering Penal Code. Article 24 defines an “instigator” as a per-

Article 305 bis of the Penal Code on money launson who intentionally persuades another to commit a
dering provides that anyone who commits acts that mayme. That person is punished as the “main author” of
prevent the identification of the origin, discovery, ahe crime if it is carried out. An “accomplice” is defined
confiscation of sums which the person knows or showddomeone who intentionally lends his assistance in fur-
have known resulted from a crime, will be punished blyerance of a crime. Article 25 provides that courts may
imprisonment or a fine. Just as with bribery of domepenalize the accomplice to a lesser extent than the “main
tic officials, bribery of foreign public officials will be aauthor,” depending on the facts of the case. Although
predicate offense for the application of Swiss monaythorization is not specifically covered under Swiss law,
laundering legislation. Under line three of article 305may fall within the articles on complicity. Attempt for
bis of the PC, the money launderer is punishable whieribery of a foreign public official is covered under Swiss
the predicate offense was committed outside of SwRenal Code Articles 21 and 23. Conspiracy does not ex-
zerland and is also punishable in the state where it vigtssunder Swiss law, although Swiss Penal Code article
committed. 260ter criminalizes participation in or support of a crimi-

nal organization.
Extradition/Mutual Legal Assistance

Article 35 of the Federal Law on International Mu—
tual Legal Assistance in Criminal Matters (EIMP) prou“'""‘:I Kingdom
vides that extradition may be granted if: (1) the act is The United Kingdom signed the Convention on De-
punishable under both Swiss law and the requesting cocember 17, 1997. Parliament approved ratification on
try by imprisonment of a maximum of at least a year Blovember 25, 1998, and the U.K. deposited its instru-
a more severe penalty, and (2) Switzerland does not hanant of ratification with the OECD on December 14,
jurisdiction. 1998. The U.K. is considering a new corruption statute.

Swiss law on mutual legal assistance is provided fbhe U.S. embassy reports that the U.K. was scheduled
in the EIMP. Mutual legal assistance in foreign crimin& publish a “consultation paper” in May 2000, which
proceedings is provided for in Part Il of the EIMP. Moreould be followed by a short (approximately ninety-day)
specifically, discovery of procedural or official Swispublic comment period. The full bill may be introduced
documents is governed by Article 63 of the EIMP. lto Parliament in the fall of 2000.
order to obtain mutual legal assistance which entails co- We based our analysis on the texts of relevant U.K.
ercion under Article 63, Article 64 provides that the rédaws, a March 1998 report of the U.K. Law Commission
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that considered how the U.K. would meet the requireny part of the offense, either the offer or acceptance
ments of the Convention, information obtained fromr agreement to accept, takes place within the terri-
nongovernmental organizations, and reporting from ttary of the U.K. jurisdiction, it can be prosecuted in
U.S. embassy in London. the U.K. The Criminal Justice Act of 1998 on Terror-
Our main concern with the existing legislation oism and Conspiracy provides that any conspiracy in
which the U.K. is basing implementation of the Convethe U.K. to commit crimes abroad is a criminal of-
tion is that it is unclear whether it applies to the bribery tfnse. The U.S. embassy reports that the antiterror-
foreign public officials. Under U.K. law, bribery of publicism legislation would apply to a conspiracy in the U.K.
officials is primarily covered under the common law artd bribe a foreign public official. The U.K. does not
under three statutes: the Public Bodies Corrupt Practieggrcise nationality jurisdiction over bribery offenses,
Act 1889, the Prevention of Corruption Act 1906, and tladthough it does exercise nationality jurisdiction over
Prevention of Corruption Act 1916, referred to collectivelgther offenses such as murder, high treason against
as the Prevention of Corruption Acts. Although these stttte crown, and piracy.
utes address the bribery of domestic public officials, they
do not specifically address the bribery of foreign publiGoverage of Payor/Offeror
officials, and we are unaware of any specific cases that The Prevention of Corruption Acts and the com-
interpret the law as applying to foreign public officialanon law concern bribery by “any person” without dis-
Another concern we have is that although the U.K. h@isction as to nationality. The 1906 act, which covers
the constitutional authority to assert nationality jurisdibribes by “any person,” does not define “person.”
tion, it has thus far declined to consider doing so wigthedule 1 of the Interpretation Act of 1978 states that

respect to offenses covered by the Convention. “person” includes a body or person corporate or
unincorporate. The U.K. legal system provides crimi-
Basic Statement of the Offense nal liability for legal persons. Companies can be held

The U.K. is basing its implementation of the Coreriminally responsible, and fined, for the acts of those
vention upon the Prevention of Corruption Acts and teho control the company, including representatives of
common law. Specifically, the U.K. considers that its lavike company.
comply with Article 1 of the Convention under the 1906
act, as amended by the 1916 act. Section 1(1) of the 1@o&erage of Payee/Offeree
act states that It is our understanding that under the U.K.'s Pre-

If any person corruptly gives or agrees to give or vention of Corruption Acts, a public official is identi-

offers any gift or consideration to any agent as an fied based upon his or her position as an officer, mem-

inducement or reward for doing or forbearing to ber, or servant of a “public body.” The 1916 act ex-
do, or for having after the passing of this Act done tended the definition of “public body” to include “lo-
or forborne to do, any act in relation to his cal and public authorities of all descriptions.” As stated
principal’s affairs or business, or for showing or above, the 1906 act uses agency law to criminalize
forbearing to show favour or disfavour to any per- bribes that would encourage an agent in the public or
son in relation to his principal’s affairs or busi- private sector to contravene the principal/agent relation-
ness ... he shall be guilty of a misdemeanor. ship. Section 1(2) of the 1906 act defines “agent” as

Generally, the 1906 act criminalizes bribes corrupttany person employed by or acting for another” and
offered or given by any person to an agent to induce h8ection 1(3) further provides that “a person serving
or her to act or not to act in relation to his or her principatsmder the Crown or under any corporation or any bor-
affairs or business. “Agent” is defined under the Prevemigh, county or district council, or any board of guard-
tion of Corruption Acts as any person employed by @ms, is an agent.” The 1916 act provides that a person
acting for another, a person serving under the Crownserving under a “public body” (i.e., under any local or
any local or public authority. It is our understanding thptiblic authority) is an agent within the meaning of the
this definition covers domestic public officials, but it i4906 act. Nothing in either the Prevention of Corrup-
unclear whether foreign public officials are covered. tion Acts or the common law indicates with certainty

whether the U.K. law applies to foreign public officials.
Jurisdictional Principles Furthermore, it is our understanding that the 1906 act

With very few exceptions, the U.K. exercises onlgoes not cover members of Parliament or the Judiciary

territorial jurisdiction. It is our understanding that iftvhen they are acting in their official capacity.
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Penalties 1988, as amended by the Criminal Justice Act of 1993,
The penalty for corruption in a magistrate’s court ishich sets forth the U.K. money laundering legislation,
a maximum of six months imprisonment and/or a fine bbth as to the bribe and the bribe proceeds.
£5,000 (approximately $7,500). For convictions in crown
courts, the penalty is a maximum of seven years impriEetradition/Mutual Legal Assistance
onment and/or an unlimited fine. There are no express The U.K. has extradition agreements with all of the
provisions on corporate criminal liability, but we undel®©ECD member countries except Japan and Korea. The
stand that companies can be fined for breaches of th&. is also a party to the Council of Europe Convention
criminal law. There is no statute of limitations under U.kon Extradition of 1957. In the absence of an extradition
laws for prosecution of bribery cases. U.K. courts magreement, the U.K. considers extradition requests on
order confiscation of the bribe and the bribe proceeals ad hoc basis under Section 15 of the Extradition Act
under the Criminal Justice Act of 1988, as amended &fy1989. If, under the law of the country requesting ex-
the Proceeds of Crime Act of 1995. Following a convitradition, the offense is punishable with a prison term of
tion, Section 43 of the Powers of Criminal Courts Act dfvelve months or more, extradition may be available.
1973 allows a court to order forfeiture from the offendér.K. nationals may be extradited.
of lawfully seized property used to commit or facilitate Under Part | of the Criminal Justice Act of 1990 (In-
the offense. It is our understanding that under Sectiotednational Cooperation), the U.K. can provide mutual
of the Criminal Justice (International Cooperation) Ad¢gal assistance in criminal matters to other countries
of 1990, the U.K. Secretary of State may decide whetlwgthout treaties or agreements. It is our understanding
to grant a request for receiving assistance in obtainithgit the U.K. will provide assistance to foreign authori-

evidence, such as bank records, inside the U.K. ties to facilitate any criminal investigation or proceed-
ing in the requesting country, and that there is no thresh-
Books and Records Provisions old penalty level for the provision of mutual legal assis-

The Companies Act of 1985, Sections 221, 222, atashce. We further understand that dual criminality is not
722 prohibit generally the establishment of off-the-booksquired for mutual legal assistance other than in gen-
accounts, the making of off-the-books or inadequateadyal cases of search and seizure.
identified transactions, the recording of nonexistent ex-
penditures, the entry of liabilities with incorrect identifiComplicity, Attempt, Conspiracy
cation of their object, and the use of false documents. TheseComplicity, aiding and abetting, incitement, and au-
provisions govern private and public limited companiethorization are addressed in an 1861 act entitled “Aiders
companies limited by guarantee, and unlimited compd Abettors,” which provides that
nies. Section 223 provides that failure to comply with Whosoever shall aid, abet, counsel, or procure
Sections 221 and 222 is an offense unless the companythe commission of [any indictable offense],
officer can show that he acted honestly and the default whether the same be [an offense] at common law
was excusable under the circumstances. On summary con-or by virtue of any Act passed or to be passed,
viction, the penalty for an offense under Section 223 is a shall be liable to be tried, indicted, and punished
maximum term of six months and/or a fine of £5,000 (ap- as a principal offender.
proximately $8,000), on conviction by indictment, the The Criminal Attempts Act of 1981, Section 1, pro-
penalty is imprisonment for a maximum term of two yeavides that a person is guilty of an attempt when he or she
and/or an unlimited fine. For violation of Section 722, tHdoes an act which is more than merely preparatory to
penalty is an unlimited fine, and if the violation persiststlae commission of the offense.” Under U.K. law, con-
daily fine. Section 17 of the Theft Act of 1968 also corspiracy to commit a crime is also a crime, and subject to
tains an offense for false or fraudulent accounting, ttiee same penalties as the primary offense. The Criminal
penalty for which is imprisonment for a maximum of twaaw Act of 1977, as amended by the Criminal Justice
years. The Companies Act of 1985 also provides that gdierrorism and Conspiracy) Act of 1988, defines con-

tain companies must have an external audit. spiracy as “an agreement that a course of conduct shall
be pursued which will necessarily amount to or involve
Money Laundering the commission of any offense or offenses by one or more

It is our understanding that since offering and aof the parties to the agreement if the agreement is car-
cepting bribes are indictable offenses, they automaticaiigd out in accordance with their intentions.”
fall within the purview of the Criminal Justice Act of
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